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MARCH 2023MARCH 2023

Horizon Scanner: Horizon Scanner: 
Infrastructure,Infrastructure,  
Construction,Construction,  
EnergyEnergy

Legal and regulatory developments impacting sectorsLegal and regulatory developments impacting sectors  
across the economy including across the economy including energyenergy, , construction &construction &  
engineeringengineering, , real estatereal estate, , industrialsindustrials, , transporttransport and  and 
digital infrastructuredigital infrastructure..

Highlights this month...Highlights this month...

OFFSHORE RENEWABLE ENERGYOFFSHORE RENEWABLE ENERGY

As Phase 1 Projects prepare ORESS 1 auction bids, we look at the recentAs Phase 1 Projects prepare ORESS 1 auction bids, we look at the recent
announcements on Phase 2, announcements on Phase 2, herehere, and the consultation on the Enduring Phase, , and the consultation on the Enduring Phase, herehere..

Find out more

CAN A BODY CORPORATE APPLY FOR LEGAL AID?CAN A BODY CORPORATE APPLY FOR LEGAL AID?

We look at Friends of the Irish Environment v The Legal Aid Board, an area toWe look at Friends of the Irish Environment v The Legal Aid Board, an area to
monitor as the Planning and Development Bill 2022 develops.monitor as the Planning and Development Bill 2022 develops.

Find out more

NEW PROPERTY AGENCYNEW PROPERTY AGENCY

Tailte Éireann is now established as a centralised agency bringing together a range ofTailte Éireann is now established as a centralised agency bringing together a range of

State functions.State functions.

Find out more

https://www.arthurcox.com/expertise/sectors/energy/
https://www.arthurcox.com/expertise/practice-areas/construction-and-engineering/
https://www.arthurcox.com/expertise/practice-areas/real-estate/
https://www.arthurcox.com/expertise/sectors/industrials/
https://www.arthurcox.com/expertise/sectors/transport/
https://www.arthurcox.com/expertise/sectors/digital-infrastructure/
https://insights.arthurcox.com/post/102i9ud/offshore-renewable-energy-development-in-ireland-decc-signals-faster-move-to-pla
https://insights.arthurcox.com/post/102i9ui/offshore-renewable-energy-development-in-ireland-government-consults-on-long-ter?share=True
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"NEC also published"NEC also published  
clauses for use inclauses for use in  

Northern Ireland toNorthern Ireland to  
ensure alignmentensure alignment  

with the Constructionwith the Construction  
Contracts (NorthernContracts (Northern  
Ireland) Order 1997."Ireland) Order 1997."

STANDARD FORM CONTRACTSSTANDARD FORM CONTRACTS

The NEC published a second set of amendments to the NEC4 suite of contracts. TheyThe NEC published a second set of amendments to the NEC4 suite of contracts. They

include:include:

integration of Secondary Option X29 on climate change,integration of Secondary Option X29 on climate change,

integration of Secondary Option X22 on early contractor involvement in the Engineeringintegration of Secondary Option X22 on early contractor involvement in the Engineering

and Construction Contract (with some amendments taking into account the and Construction Contract (with some amendments taking into account the 20222022

practice notepractice note),),

optional amendments for certain short contracts relating to contractor design liability.optional amendments for certain short contracts relating to contractor design liability.

NEC’s summary is available NEC’s summary is available herehere and includes a link to a webinar on 19 April 2023 to discuss and includes a link to a webinar on 19 April 2023 to discuss

the amendments. A table of amendments is available the amendments. A table of amendments is available herehere..

NEC also published clauses for use in Northern Ireland to ensure alignment with theNEC also published clauses for use in Northern Ireland to ensure alignment with the

Construction Contracts (Northern Ireland) Order 1997 (see Construction Contracts (Northern Ireland) Order 1997 (see herehere).).

ADJUDICATIONADJUDICATION

The UK case of The UK case of Exyte Hargreaves Ltd v NG Bailey LtdExyte Hargreaves Ltd v NG Bailey Ltd [2023] EWHC 94 is a helpful reminder [2023] EWHC 94 is a helpful reminder

of the principle that, if a previous adjudicator has reached a decision on a dispute, aof the principle that, if a previous adjudicator has reached a decision on a dispute, a

subsequent adjudicator has no jurisdiction to determine matters which are the same orsubsequent adjudicator has no jurisdiction to determine matters which are the same or

substantially the same as those decided in the previous adjudication. The claimant hadsubstantially the same as those decided in the previous adjudication. The claimant had

issued ten notices referring disputes to adjudication in the space of a month, and soughtissued ten notices referring disputes to adjudication in the space of a month, and sought

court enforcement of three of them. The court considered that the only common elementcourt enforcement of three of them. The court considered that the only common element

was the sub-contract and that the adjudications were not dealing with the same disputes.was the sub-contract and that the adjudications were not dealing with the same disputes.

In Ireland, the Construction Contracts Act 2013 provides that the decision of the adjudicatorIn Ireland, the Construction Contracts Act 2013 provides that the decision of the adjudicator

is binding until the payment dispute is �nally settled by the parties or in arbitral or courtis binding until the payment dispute is �nally settled by the parties or in arbitral or court

proceedings. In the Irish case of proceedings. In the Irish case of AakonAakon, it was argued that a second adjudicator’s decision, it was argued that a second adjudicator’s decision

superseded a �rst decision. Simons J rejected that argument and indicated that thesuperseded a �rst decision. Simons J rejected that argument and indicated that the

interrelationship between a �rst and second adjudication is not clear cut and would requireinterrelationship between a �rst and second adjudication is not clear cut and would require

careful consideration of the legislative intent underlying the Act. That was an exercise whichcareful consideration of the legislative intent underlying the Act. That was an exercise which

was not appropriate in that case for several reasons, though it was noted that the existencewas not appropriate in that case for several reasons, though it was noted that the existence

of a subsequent adjudicator’s decision was of a subsequent adjudicator’s decision was “merely a factor which a court might, in a“merely a factor which a court might, in a

suitable case, take into account in the exercise of its discretion to grant leave to enforcesuitable case, take into account in the exercise of its discretion to grant leave to enforce”.”.

SUSTAINABILITYSUSTAINABILITY

Fit for 55/REPowerEUFit for 55/REPowerEU

Many instruments are at �nal negotiation stage and work continues on progressing others.Many instruments are at �nal negotiation stage and work continues on progressing others.

Recent developments include a Parliament vote on the Energy Performance of BuildingsRecent developments include a Parliament vote on the Energy Performance of Buildings

Directive, indicating that faster progress is sought – see our latest update Directive, indicating that faster progress is sought – see our latest update herehere..

SkillsSkills

The CIF, IGBC, Technological University of the Shannon, and Laois-O�aly Education andThe CIF, IGBC, Technological University of the Shannon, and Laois-O�aly Education and

Training Board launched an initiative - Training Board launched an initiative - BUSI2030BUSI2030 - to build up skills to support - to build up skills to support

decarbonisation of Ireland’s built environment.decarbonisation of Ireland’s built environment.

Read more about our Construction & Engineering Group >

"...if a previous"...if a previous  
adjudicator has reached aadjudicator has reached a  
decision on a dispute, adecision on a dispute, a  
subsequent adjudicatorsubsequent adjudicator  

has no jurisdiction tohas no jurisdiction to  
determine matters whichdetermine matters which  

are the same orare the same or  
substantially the same assubstantially the same as  

those decided in thethose decided in the  
previous adjudication."previous adjudication."

https://www.neccontract.com/news/nec-releases-new-eci-practice-note
https://www.neccontract.com/news/nec4-2023-amendments
https://www.neccontract.com/getmedia/80b59acb-13fc-447f-9d93-da23e5c9070a/NEC4-contract-amends-January-2023.pdf
https://www.neccontract.com/news/nec-releases-y-clauses-for-use-in-northern-ireland
https://static1.squarespace.com/static/60c082e7f333c03b40ab8873/t/63f36179f0b0fc45f7bd3275/1676894586185/Exyte+Hargreaves+Limited+vs+Ng+Bailey+Limited.pdf
https://www.arthurcox.com/knowledge/construction-law-update-court-elaborates-principles-that-apply-in-ireland-to-enforcement-of-adjudication-decisions/
https://insights.arthurcox.com/post/102i9qh/update-on-fit-for-55-and-repowereu
https://cif.ie/2023/03/02/new-initiative-launched-to-make-sure-we-have-the-skills-to-decarbonise-irelands-built-environment/
https://www.arthurcox.com/expertise/practice-areas/construction-and-engineering/
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"A plausible result of"A plausible result of  
the consultation isthe consultation is  
that large techthat large tech  
companies could becompanies could be  
required to contributerequired to contribute  
towards telecomstowards telecoms  
infrastructure costs."infrastructure costs."

COMREG UPDATESCOMREG UPDATES

ComReg issues �nal transition plan for the Multi Band Spectrum Award in 2.1 GHz BandComReg issues �nal transition plan for the Multi Band Spectrum Award in 2.1 GHz Band

On 26 January 2023, ComReg issued a draft transition plan for the Multi Band Spectrum Award in the 2.1 GHz band.On 26 January 2023, ComReg issued a draft transition plan for the Multi Band Spectrum Award in the 2.1 GHz band.

All three mobile network operators (“All three mobile network operators (“MNO”MNO”) submitted responses to the draft but did not o�er any alternative) submitted responses to the draft but did not o�er any alternative

proposals or completion dates for consideration. Accordingly, the �nal transitional plan was adopted. The �nal planproposals or completion dates for consideration. Accordingly, the �nal transitional plan was adopted. The �nal plan

sets out a phased move for each of the MNOs with the deadline for the spectrum migration of the last of MNOsets out a phased move for each of the MNOs with the deadline for the spectrum migration of the last of MNO

(Vodafone) scheduled for 3 March 2023. Read the full report (Vodafone) scheduled for 3 March 2023. Read the full report herehere..

Proposed lease of spectrum rights from Dense Air and Vodafone to EirProposed lease of spectrum rights from Dense Air and Vodafone to Eir

On 19 January 2023 and 1 February 2023, Eir submitted to ComReg noti�cations to lease spectrum rights in the 3.6On 19 January 2023 and 1 February 2023, Eir submitted to ComReg noti�cations to lease spectrum rights in the 3.6

GHz band from Dense Air and Vodafone Ireland respectively. ComReg will now consider all submissions made inGHz band from Dense Air and Vodafone Ireland respectively. ComReg will now consider all submissions made in

response to the consultation notice of 2 February 2023. Once ComReg has ascertained the relevant information, itresponse to the consultation notice of 2 February 2023. Once ComReg has ascertained the relevant information, it

will determine that the leases may be put into e�ect, provided that the leases would not be likely to distortwill determine that the leases may be put into e�ect, provided that the leases would not be likely to distort

competition. Read the full report competition. Read the full report herehere..

NCIT members agree taskforce should continue beyond its pilot phaseNCIT members agree taskforce should continue beyond its pilot phase

The Nuisance Communications Industry Taskforce (“The Nuisance Communications Industry Taskforce (“NCITNCIT”) was established in December 2021 with the objective of”) was established in December 2021 with the objective of

addressing nuisance communications within the telecommunications industry. The Taskforce is comprised of theaddressing nuisance communications within the telecommunications industry. The Taskforce is comprised of the

largest MNOs within the State, and is chaired by an independent chair and secretariat who report to ComReg. Thelargest MNOs within the State, and is chaired by an independent chair and secretariat who report to ComReg. The

group was initially established for a period of twelve months, at which point its continuation was to be reviewed. Ongroup was initially established for a period of twelve months, at which point its continuation was to be reviewed. On

4 January 2023, the NCIT members agreed that the organisation should continue beyond its pilot phase, due to the4 January 2023, the NCIT members agreed that the organisation should continue beyond its pilot phase, due to the

high prevalence of fraud and the e�ect it continues to have on Irish telecommunications services. Read the fullhigh prevalence of fraud and the e�ect it continues to have on Irish telecommunications services. Read the full

report report herehere..

ComReg publishes draft decision on market review of the Fixed Voice and Mobile Voice Call TerminationComReg publishes draft decision on market review of the Fixed Voice and Mobile Voice Call Termination

markets in Irelandmarkets in Ireland

ComReg is required to review certain electronic communications markets to decide whether regulation isComReg is required to review certain electronic communications markets to decide whether regulation is

appropriate and, if so, what form it should take. This market relates to the wholesale transaction between oneappropriate and, if so, what form it should take. This market relates to the wholesale transaction between one

service provider and another, for the cost of terminating a call. The market can be divided into �xed voice callservice provider and another, for the cost of terminating a call. The market can be divided into �xed voice call

termination and mobile voice call termination, depending on whether the call is delivered to a �xed location or atermination and mobile voice call termination, depending on whether the call is delivered to a �xed location or a

mobile phone. In a 2019 decision, ComReg imposed obligations on designated signi�cant market players (“mobile phone. In a 2019 decision, ComReg imposed obligations on designated signi�cant market players (“SMPSMP”).”).

This draft decision, published on 24 February 2023, �nds that the market for voice call termination cannot beThis draft decision, published on 24 February 2023, �nds that the market for voice call termination cannot be

subject to ex ante regulation and as such the SMP obligations imposed previously must be withdrawn. Read the fullsubject to ex ante regulation and as such the SMP obligations imposed previously must be withdrawn. Read the full

report report herehere..

INDUSTRY NEWSINDUSTRY NEWS

EU Commission gives go-ahead to joint venture by Deutsche Telekom, Orange, Telefonica and VodafoneEU Commission gives go-ahead to joint venture by Deutsche Telekom, Orange, Telefonica and Vodafone

The European Commission has approved the joint venture, under the EU Merger Regulation, which aims to create aThe European Commission has approved the joint venture, under the EU Merger Regulation, which aims to create a

platform to support brands and publishers’ digital advertising activities in the EU. The platform will create anplatform to support brands and publishers’ digital advertising activities in the EU. The platform will create an

alternative digital advertising space to the current ‘big tech’ providers. Implementing the principle of “privacy byalternative digital advertising space to the current ‘big tech’ providers. Implementing the principle of “privacy by

design”, the joint venture platform will allocate each user with a unique digital code derived from their mobiledesign”, the joint venture platform will allocate each user with a unique digital code derived from their mobile

network account. This code will allow brands to recognise and categorise users on a pseudonymous basis, and tonetwork account. This code will allow brands to recognise and categorise users on a pseudonymous basis, and to

tailor their content accordingly. Read the full report tailor their content accordingly. Read the full report herehere..

EU Commission launches consultation on future of the electronic communications sector and itsEU Commission launches consultation on future of the electronic communications sector and its

infrastructureinfrastructure

The 12-week consultation period opened on 23 February 2023 and will close on 19 May 2023. The aim of theThe 12-week consultation period opened on 23 February 2023 and will close on 19 May 2023. The aim of the

consultation is to gather views on the changing tech and market landscape. A plausible result of the consultation isconsultation is to gather views on the changing tech and market landscape. A plausible result of the consultation is

that large tech companies could be required to contribute towards telecoms infrastructure costs, as has long beenthat large tech companies could be required to contribute towards telecoms infrastructure costs, as has long been

sought by some of the EU’s largest telecoms infrastructure providers. Read the full report sought by some of the EU’s largest telecoms infrastructure providers. Read the full report herehere..

Eir announces its high-speed �bre-to-the home network passes over one million premises in Ireland andEir announces its high-speed �bre-to-the home network passes over one million premises in Ireland and

commits to future investmentcommits to future investment

Eir announced that it now passes over one million premises across Ireland with its new high-speed �bre-to-theEir announced that it now passes over one million premises across Ireland with its new high-speed �bre-to-the

home network. The company committed to rolling out its gigabit broadband network to 1.9 million premises by thehome network. The company committed to rolling out its gigabit broadband network to 1.9 million premises by the

end of 2026. The network has been supported by more than €1 billion of investment so far, with another €250end of 2026. The network has been supported by more than €1 billion of investment so far, with another €250

million euro of investment planned each year until the end of 2026. Read the full report million euro of investment planned each year until the end of 2026. Read the full report herehere..

Read more about our Competition and Regulated Markets Group >

"The �nal plan sets out"The �nal plan sets out  
a phased move fora phased move for  

each of the MNOs witheach of the MNOs with  
the deadline for thethe deadline for the  

spectrum migration ofspectrum migration of  
the last of MNOthe last of MNO  

(Vodafone) scheduled(Vodafone) scheduled  
for for 

3 March 2023."3 March 2023."

https://www.comreg.ie/media/2023/02/ComReg-2313.pdf
https://www.comreg.ie/media/2023/02/ComReg-2310.pdf
https://www.comreg.ie/media/2023/02/ComReg-2312.pdf
https://www.comreg.ie/media/2023/02/ComReg-2317.pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_721
https://www.rte.ie/news/business/2023/0223/1358419-eu-big-tech-consultation/
https://www.eir.ie/pressroom/Ireland-now-one-of-best-countries-in-Europe-for-broadband-as-eir-fibre-passes-1-million-homes/
https://www.arthurcox.com/expertise/practice-areas/competition-and-regulated-markets/
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"The Supreme Court"The Supreme Court  
considers that the claimconsiders that the claim  

raises matters ofraises matters of  
general publicgeneral public  

importance which areimportance which are  
likely to arise in thelikely to arise in the  
case of other publiccase of other public  

service jobs withservice jobs with  
mandatory retirementmandatory retirement  

ages."ages."

SUPREME COURT SET TO HEAR APPEAL IN MANDATORY RETIREMENTSUPREME COURT SET TO HEAR APPEAL IN MANDATORY RETIREMENT  
AGE CASEAGE CASE

The Supreme Court has The Supreme Court has granted leave to appealgranted leave to appeal in the case of Seamus Mallon v Minister for Justice, Ireland in the case of Seamus Mallon v Minister for Justice, Ireland

and the Attorney General [2023] IESCDET 28 to the Plainti�, a sheri�, following unsuccessful judicial reviewand the Attorney General [2023] IESCDET 28 to the Plainti�, a sheri�, following unsuccessful judicial review

proceedings in the High Court. The proceedings relate to the decision by the Minister for Publicproceedings in the High Court. The proceedings relate to the decision by the Minister for Public

Expenditure and Reform not to review the statutory retirement age of 70 for sheri�s, set by section 12(6)(b)Expenditure and Reform not to review the statutory retirement age of 70 for sheri�s, set by section 12(6)(b)

of the Court O�cers Act 1945, following a formal submission by the Sheri�’s Association seeking anof the Court O�cers Act 1945, following a formal submission by the Sheri�’s Association seeking an

amendment to it. The Plainti� claimed that there was no objective justi�cation for the retirement age, andamendment to it. The Plainti� claimed that there was no objective justi�cation for the retirement age, and

it was incompatible with Council Directive 2000/78/EC establishing a general framework for equalit was incompatible with Council Directive 2000/78/EC establishing a general framework for equal

treatment in employment and occupation, transposed in Irish law in the Employment Equality Acts 1998.treatment in employment and occupation, transposed in Irish law in the Employment Equality Acts 1998.

The Supreme Court considers that the claim raises matters of general public importance which are likely toThe Supreme Court considers that the claim raises matters of general public importance which are likely to

arise in the case of other public service jobs with mandatory retirement ages. The appeal will centre onarise in the case of other public service jobs with mandatory retirement ages. The appeal will centre on

issues including whether a national measure such as s12(6)(b) which provides for a mandatory retirementissues including whether a national measure such as s12(6)(b) which provides for a mandatory retirement

age is compatible with Directive 2000/78/EC and the Employment Equality Acts, and whether such limitsage is compatible with Directive 2000/78/EC and the Employment Equality Acts, and whether such limits

can be based on general probabilities of age, health and competence, as opposed to individualcan be based on general probabilities of age, health and competence, as opposed to individual

characteristics.characteristics.

THE PROTECTED DISCLOSURES (AMENDMENT) ACT 2022 PROVIDES THATTHE PROTECTED DISCLOSURES (AMENDMENT) ACT 2022 PROVIDES THAT  
THE FREEDOM OF INFORMATION ACT 2014 DOES NOT APPLY TO RECORDSTHE FREEDOM OF INFORMATION ACT 2014 DOES NOT APPLY TO RECORDS  
RELATING TO PROTECTED DISCLOSURESRELATING TO PROTECTED DISCLOSURES

In the case of Mr X and an FOI Body, an Investigator in the O�ce of the Information Commissioner (OIC)In the case of Mr X and an FOI Body, an Investigator in the O�ce of the Information Commissioner (OIC)

had to consider if an FOI Body had been justi�ed in refusing the applicant access to records in relation tohad to consider if an FOI Body had been justi�ed in refusing the applicant access to records in relation to

protected disclosures he had made. The Protected Disclosures (Amendment) Act 2022 (“protected disclosures he had made. The Protected Disclosures (Amendment) Act 2022 (“2022 Act2022 Act”) had”) had

come into e�ect since the FOI body had made its decision. The Investigator noted that section 20 of thatcome into e�ect since the FOI body had made its decision. The Investigator noted that section 20 of that

Act inserted section 42(ja) into the Freedom of Information Acts 2014 (“Act inserted section 42(ja) into the Freedom of Information Acts 2014 (“FOI ActFOI Act”) and served to generally”) and served to generally

disapply the FOI Act to records relating to protected disclosures, whether the protected disclosure wasdisapply the FOI Act to records relating to protected disclosures, whether the protected disclosure was

made before or after the coming into e�ect of the 2022 Act. The Investigator noted that the fact that themade before or after the coming into e�ect of the 2022 Act. The Investigator noted that the fact that the

FOI body had previously released similar records was not a basis to disregard section 42(ja), and it was notFOI body had previously released similar records was not a basis to disregard section 42(ja), and it was not

relevant that the records refer/relate to the applicant himself. As all requested records related to protectedrelevant that the records refer/relate to the applicant himself. As all requested records related to protected

disclosures, the FOI Act did not apply to them and the Investigator a�rmed the FOI body’s decision todisclosures, the FOI Act did not apply to them and the Investigator a�rmed the FOI body’s decision to

refuse the applicant access. The OIC’s decision is available refuse the applicant access. The OIC’s decision is available herehere..

LEGISLATION EXPECTED EARLY THIS YEARLEGISLATION EXPECTED EARLY THIS YEAR

It is expected that the following Bills will pass into law in early 2023.It is expected that the following Bills will pass into law in early 2023.

Work Life Balance and Miscellaneous Provisions Bill 2022Work Life Balance and Miscellaneous Provisions Bill 2022

This This BillBill was before the Seanad for Report and Final stages on 1 March 2023. was before the Seanad for Report and Final stages on 1 March 2023.

Central Bank (Individual Accountability Framework) Bill 2022Central Bank (Individual Accountability Framework) Bill 2022

This Bill, which aims to enhance individual accountability in the �nancial services industry (previouslyThis Bill, which aims to enhance individual accountability in the �nancial services industry (previously

analysed analysed herehere) was before the Dáil for amendments from the Seanad on 1 March 2023.) was before the Dáil for amendments from the Seanad on 1 March 2023.

Read more about our Employment Group >

DISCLAIMERDISCLAIMER

MODERN SLAVERY STATEMENTMODERN SLAVERY STATEMENT

COOKIES AND PRIVACYCOOKIES AND PRIVACY

VISIT OUR WEBSITEVISIT OUR WEBSITE

https://www.courts.ie/acc/alfresco/e786b382-38f3-4401-8251-f8a647031e92/2023_IESCDET_28.pdf/pdf#view=fitH
https://data.oic.ie/decisions/mr-x-and-an-foi-body/
https://www.oireachtas.ie/en/bills/bill/2022/92/
https://www.arthurcox.com/knowledge/the-central-bank-individual-accountability-framework-bill-2022/
https://www.arthurcox.com/expertise/practice-areas/employment/
https://www.arthurcox.com/disclaimer/
https://www.arthurcox.com/modern-slavery-statement/
https://www.arthurcox.com/cookies-and-privacy-statement/
http://www.arthurcox.com/
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
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OFFSHOREOFFSHORE

Phase 2Phase 2

DECC signalled a faster transition to plan-led development in Phase 2, which we look further at DECC signalled a faster transition to plan-led development in Phase 2, which we look further at herehere..

Enduring RegimeEnduring Regime

DECC began consultation on the OREDP II, which we look at DECC began consultation on the OREDP II, which we look at herehere..

ORESS and GridORESS and Grid

DECC has published the indicative DECC has published the indicative future RESS auction timetablefuture RESS auction timetable and EirGrid provided an updated and EirGrid provided an updated

ORESS 1 ORESS 1 timetabletimetable. The CRU published a supplementary decision (. The CRU published a supplementary decision (CRU/2023/13CRU/2023/13) to the decision on) to the decision on

O�shore Grid Connection Asset Treatment for Phase 1 Projects (O�shore Grid Connection Asset Treatment for Phase 1 Projects (CRU/2023/09CRU/2023/09). DECC ). DECC indicatedindicated the the

maximum o�er price in ORESS 1 will be €150/MWh.maximum o�er price in ORESS 1 will be €150/MWh.

CLIMATE LITIGATIONCLIMATE LITIGATION

Use of the courts to drive Governments and private entities to transition to net zero continues. LatestUse of the courts to drive Governments and private entities to transition to net zero continues. Latest

actions to be aware of include those set out below.actions to be aware of include those set out below.

FranceFrance: NGOs are suing BNP Paribas, alleging a failure to comply with a French law on the duty of: NGOs are suing BNP Paribas, alleging a failure to comply with a French law on the duty of

vigilance of multinational companies, outlined further at vigilance of multinational companies, outlined further at page 14page 14 here. here.

UKUK: Shareholder NGOs issued a derivative claim against Shell, alleging directors mismanaged: Shareholder NGOs issued a derivative claim against Shell, alleging directors mismanaged

climate risk by failing to prepare for the energy transition, breaching duties under the Companiesclimate risk by failing to prepare for the energy transition, breaching duties under the Companies

Act 2006 to assess, disclose and manage material risks to the company. Further information isAct 2006 to assess, disclose and manage material risks to the company. Further information is

available available herehere..

UKUK: ClientEarth is seeking to judicially review the Financial Conduct Authority’s decision to approve a: ClientEarth is seeking to judicially review the Financial Conduct Authority’s decision to approve a

prospectus for Ithaca Energy plc, alleging that it does not explain how climate risks a�ect itsprospectus for Ithaca Energy plc, alleging that it does not explain how climate risks a�ect its

business speci�cally, or how signi�cant they are for the company. Further information is available business speci�cally, or how signi�cant they are for the company. Further information is available 

herehere..

It has also been It has also been reportedreported in the UK that ministers were recently warned of the threat of legal action on in the UK that ministers were recently warned of the threat of legal action on

the basis that the Government is behind in spelling out how it will reach its net zero targets.the basis that the Government is behind in spelling out how it will reach its net zero targets.

EU DEVELOPMENTSEU DEVELOPMENTS

Fit for 55/REPowerEUFit for 55/REPowerEU

Many instruments are at �nal negotiation stage and work continues on progressing the rest. Our latestMany instruments are at �nal negotiation stage and work continues on progressing the rest. Our latest

update is update is herehere..

HydrogenHydrogen

Two delegated regulations adopted under the RED Directive set out rules around what constitutesTwo delegated regulations adopted under the RED Directive set out rules around what constitutes

green hydrogen and how its lifecycle emissions are to be counted - see green hydrogen and how its lifecycle emissions are to be counted - see herehere and  and herehere. A summary is. A summary is

available available herehere. These will be scrutinised by the Parliament and Council which may accept or reject them.. These will be scrutinised by the Parliament and Council which may accept or reject them.

A roadmap on setting standards to enable deployment of largescale hydrogen solutions is available A roadmap on setting standards to enable deployment of largescale hydrogen solutions is available 

herehere. It looks at standardisation needed for the hydrogen value chain and is intended, among other. It looks at standardisation needed for the hydrogen value chain and is intended, among other

things, to support the Commission in preparing a standardisation mandate. Funding for nine things, to support the Commission in preparing a standardisation mandate. Funding for nine hydrogenhydrogen

valleysvalleys was announced. was announced.

Metering and Consumption DataMetering and Consumption Data

A draft A draft implementing regulation under the IME Directiveimplementing regulation under the IME Directive deals with interoperability requirements and deals with interoperability requirements and

non-discriminatory and transparent procedures for access to metering and consumption data. It is to benon-discriminatory and transparent procedures for access to metering and consumption data. It is to be

considered by the Electricity cross-border committee under the considered by the Electricity cross-border committee under the Article 4Article 4 advisory procedure, following advisory procedure, following

which it may be adopted by the Commission.which it may be adopted by the Commission.

BatteriesBatteries

Member States are discussing ways to foster competitiveness of the European battery industry andMember States are discussing ways to foster competitiveness of the European battery industry and

indicate next actions indicate next actions herehere..

GasGas

EU gas consumption decreased by nearly a �fth – Eurostat �gures are available EU gas consumption decreased by nearly a �fth – Eurostat �gures are available herehere..

INTERNAL MARKETSINTERNAL MARKETS

Electricity Market DesignElectricity Market Design

Responses to the Responses to the EU consultationEU consultation were published by  were published by ACERACER, , CEERCEER, , ENTSO-EENTSO-E and  and DECCDECC..

Caselaw: ACER powersCaselaw: ACER powers

In In T-606/20T-606/20 and  and T-607/20T-607/20, the CJEU dismissed a challenge by Austrian Power Grid AG and other TSOs to, the CJEU dismissed a challenge by Austrian Power Grid AG and other TSOs to

a decision of the ACER Board of Appeal upholding an ACER decision. The ACER decision, broadly, wasa decision of the ACER Board of Appeal upholding an ACER decision. The ACER decision, broadly, was

that proposals referred to it by national regulatory authorities for the performance of functionsthat proposals referred to it by national regulatory authorities for the performance of functions

required to operate platforms for the exchange of balancing energy were not compatible with the required to operate platforms for the exchange of balancing energy were not compatible with the 

Balancing GuidelineBalancing Guideline - they did not include all the functions necessary for the e�cient and safe - they did not include all the functions necessary for the e�cient and safe

establishment and operation of the platforms.establishment and operation of the platforms.

The CJEU considered that, given the facts of the case, the IME Regulation and Balancing GuidelineThe CJEU considered that, given the facts of the case, the IME Regulation and Balancing Guideline

con�rmed that ACER had jurisdiction to decide on the development of the methodologies. ACER wascon�rmed that ACER had jurisdiction to decide on the development of the methodologies. ACER was

entitled to modify the TSOs’ proposals to ensure compliance with EU energy law, without being boundentitled to modify the TSOs’ proposals to ensure compliance with EU energy law, without being bound

by any points of agreement between the national regulatory authorities. A summary is available by any points of agreement between the national regulatory authorities. A summary is available herehere..

Caselaw: Brexit lacunaCaselaw: Brexit lacuna

Case T-492/21Case T-492/21 concerned litigation around ACER’s decision, upheld by the ACER Board of Appeal, not to concerned litigation around ACER’s decision, upheld by the ACER Board of Appeal, not to

grant Aquind Ltd and others an exemption / temporary derogation for the construction of angrant Aquind Ltd and others an exemption / temporary derogation for the construction of an

interconnector between the UK and France from obligations under interconnector between the UK and France from obligations under Regulation 714/2009Regulation 714/2009 on Cross- on Cross-

Border Exchanges of Electricity.Border Exchanges of Electricity.

"ACER was entitled to"ACER was entitled to  
modify the TSOs’modify the TSOs’  

proposals to ensureproposals to ensure  
compliance with EUcompliance with EU  

energy law, without beingenergy law, without being  
bound by any points ofbound by any points of  
agreement between theagreement between the  

national regulatorynational regulatory  
authorities."authorities."

https://insights.arthurcox.com/post/102i9ud/offshore-renewable-energy-development-in-ireland-decc-signals-faster-move-to-pla
https://insights.arthurcox.com/post/102i9ui/offshore-renewable-energy-development-in-ireland-government-consults-on-long-ter
https://www.gov.ie/en/publication/8b63a-renewable-electricity-support-scheme-schedule-of-future-auctions/
https://www.eirgridgroup.com/site-files/library/EirGrid/ORESS-1-Auction-Timetable-(OR1AT).pdf
https://www.cru.ie/publications/27369/
https://cruie-live-96ca64acab2247eca8a850a7e54b-5b34f62.divio-media.com/documents/CRU202309_Offshore-Grid-Connection-Asset-Treatment_Decision.pdf
https://www.gov.ie/en/press-release/74bba-minister-ryan-announces-significant-measures-to-accelerate-the-roll-out-of-offshore-renewable-energy/
https://www.amisdelaterre.org/wp-content/uploads/2023/02/dp-affaire-bnp-en-def-bd.pdf
https://www.clientearth.org/latest/press-office/press/clientearth-files-climate-risk-lawsuit-against-shell-s-board-with-support-from-institutional-investors/
https://www.clientearth.org/latest/press-office/press/uk-financial-regulator-faces-legal-challenge-over-fossil-fuel-company-s-climate-risk-disclosures/
https://www.theguardian.com/environment/2023/mar/04/revealed-cabinet-ministers-warned-of-legal-action-over-uks-failure-to-tackle-climate-crisis
https://insights.arthurcox.com/post/102i9qh/update-on-fit-for-55-and-repowereu
https://webgate.ec.europa.eu/regdel/#/delegatedActs/2093?lang=en
https://webgate.ec.europa.eu/regdel/#/delegatedActs/2094?lang=en
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_594?pk_campaign=ENER%20Newsletter%20FEBRUARY%202023
https://ec.europa.eu/docsroom/documents/53721
https://research-and-innovation.ec.europa.eu/system/files/2023-03/ec_rtd_hydrogen-valleys-factsheet.pdf
https://ec.europa.eu/transparency/comitology-register/screen/documents/088090/1/consult?lang=en
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32011R0182
https://single-market-economy.ec.europa.eu/system/files/2023-03/Main%20takeaways_7th%20High-Level%20Meeting%20of%20EBA.pdf
https://ec.europa.eu/eurostat/en/web/products-eurostat-news/w/ddn-20230221-1
https://insights.arthurcox.com/post/102i60t/reform-of-eu-electricity-market-design-consultation-underway-and-proposal-expect
https://www.acer.europa.eu/news-and-events/news/acer-and-ceer-response-european-commissions-public-consultation-eus-electricity-market-design
https://www.acer.europa.eu/news-and-events/news/acer-and-ceer-response-european-commissions-public-consultation-eus-electricity-market-design
https://www.entsoe.eu/news/2023/02/14/entso-e-response-to-the-european-commission-public-consultation-on-electricity-market-design/
https://www.gov.ie/en/organisation/department-of-the-environment-climate-and-communications/?referrer=http://www.gov.ie/decc/
https://curia.europa.eu/juris/document/document.jsf?text=&docid=270458&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=207335
https://curia.europa.eu/juris/document/document.jsf?text=&docid=270459&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=207335
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2017.312.01.0006.01.ENG
https://curia.europa.eu/jcms/upload/docs/application/pdf/2023-02/cp230026en.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=270463&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=207335
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02009R0714-20150105


12 / 31

Following a judgment on the issue, the ACER Board of Appeal reopened the matter. However, itFollowing a judgment on the issue, the ACER Board of Appeal reopened the matter. However, it

concluded that it no longer had jurisdiction to decide the issue because of Brexit. Acquind challengedconcluded that it no longer had jurisdiction to decide the issue because of Brexit. Acquind challenged

that �nding and the CJEU has now dismissed that challenge. The CJEU agrees that neither ACER nor thethat �nding and the CJEU has now dismissed that challenge. The CJEU agrees that neither ACER nor the

Board of Appeal can base a decision on the legal basis they used before Brexit, and nor is there a basisBoard of Appeal can base a decision on the legal basis they used before Brexit, and nor is there a basis

in the Withdrawal Agreement or Trading and Cooperation Agreement. The Court did not requirein the Withdrawal Agreement or Trading and Cooperation Agreement. The Court did not require

Acquind to pay all costs, even though it was unsuccessful, in light of the fact that the situation is aAcquind to pay all costs, even though it was unsuccessful, in light of the fact that the situation is a

consequence of Brexit.consequence of Brexit.

Caselaw: Market OperatorsCaselaw: Market Operators

Case C-394/21Case C-394/21 concerned a challenge to a decision by the Romanian regulatory authority not to issue a concerned a challenge to a decision by the Romanian regulatory authority not to issue a

licence to BRM to organise and operate centralised electricity markets. BRM argued that the IMElicence to BRM to organise and operate centralised electricity markets. BRM argued that the IME

Regulation and Directive require regulators to ensure e�ective competition between market operators.Regulation and Directive require regulators to ensure e�ective competition between market operators.

The regulator considered that there is no requirement to designate several operators and that theThe regulator considered that there is no requirement to designate several operators and that the

creation of two separate markets in a small country would lead to distribution of bids from the samecreation of two separate markets in a small country would lead to distribution of bids from the same

tenderers and result in infringement of competition rules. The Romanian court sought guidance ontenderers and result in infringement of competition rules. The Romanian court sought guidance on

interpretation of EU law.interpretation of EU law.

The CJEU replied that the relevant EU law does not prevent national legislation under which a nationalThe CJEU replied that the relevant EU law does not prevent national legislation under which a national

legal monopoly is maintained for intermediation services in respect of o�ers to sell and bids to buylegal monopoly is maintained for intermediation services in respect of o�ers to sell and bids to buy

electricity concerning:electricity concerning:

- the day-ahead and intraday wholesale markets, provided that that monopoly existed at the time of the- the day-ahead and intraday wholesale markets, provided that that monopoly existed at the time of the

entry into force of Regulation (EU) 2015/1222 of 24 July 2015 establishing a guideline on capacityentry into force of Regulation (EU) 2015/1222 of 24 July 2015 establishing a guideline on capacity

allocation and congestion management,allocation and congestion management,

- the forward wholesale market, since conformity of such legislation with EU law must be assessed in- the forward wholesale market, since conformity of such legislation with EU law must be assessed in

the light of the relevant provisions of primary EU law (this area not being subject to exhaustivethe light of the relevant provisions of primary EU law (this area not being subject to exhaustive

harmonisation at EU level).harmonisation at EU level).

Projects of Common InterestProjects of Common Interest

ACER is updating its guidance on treatment of investment requests, including cross border allocationACER is updating its guidance on treatment of investment requests, including cross border allocation

requests, for projects of common of interest. It requests, for projects of common of interest. It invites viewsinvites views on the existing guidance by 31 March 2023. on the existing guidance by 31 March 2023.

ElectricityElectricity

ACER is consulting on calculation of ACER is consulting on calculation of scheduled exchangesscheduled exchanges between NEMO trading hubs. between NEMO trading hubs.

GasGas

ACER published an assessment on the impact of the gas ACER published an assessment on the impact of the gas Market Correction MechanismMarket Correction Mechanism and updated the and updated the

LNGLNG price assessment methodology ahead of launch of the LNG benchmark. price assessment methodology ahead of launch of the LNG benchmark.

BREXITBREXIT

Withdrawal Agreement – Protocol on Ireland/Northern IrelandWithdrawal Agreement – Protocol on Ireland/Northern Ireland

The EU and UK agreed the The EU and UK agreed the Windsor FrameworkWindsor Framework. There is nothing to indicate amendments to provisions. There is nothing to indicate amendments to provisions

expressly concerning the SEM. The Withdrawal Agreement provides for future EU legislation thatexpressly concerning the SEM. The Withdrawal Agreement provides for future EU legislation that

amends or replaces the energy legislation at Annex 4 of the Protocol to apply in Northern Ireland. Underamends or replaces the energy legislation at Annex 4 of the Protocol to apply in Northern Ireland. Under

the Windsor Framework, there would be a mechanism whereby 30 members (across two parties) of thethe Windsor Framework, there would be a mechanism whereby 30 members (across two parties) of the

NI Assembly could request the UK Government to stop application of new legislation that may have aNI Assembly could request the UK Government to stop application of new legislation that may have a

signi�cant and lasting impact on the everyday lives of communities in Northern Ireland (by use by thesigni�cant and lasting impact on the everyday lives of communities in Northern Ireland (by use by the

UK Government of the unilateral declaration process provided by the Withdrawal Agreement). There isUK Government of the unilateral declaration process provided by the Withdrawal Agreement). There is

also a Commission statement on also a Commission statement on enhanced engagementenhanced engagement with Northern Ireland stakeholders. with Northern Ireland stakeholders.

InterconnectorsInterconnectors

The Specialised Committee on Energy formally adopted the The Specialised Committee on Energy formally adopted the RecommendationRecommendation on next steps to be taken on next steps to be taken

by TSOs for development of trading arrangements, endorsed by the by TSOs for development of trading arrangements, endorsed by the CouncilCouncil..

INVESTMENTINVESTMENT

Green BondsGreen Bonds

The European Green Bond Regulation has been agreed and will establish a voluntary standard for greenThe European Green Bond Regulation has been agreed and will establish a voluntary standard for green

bonds. See more on this and developments in the areas of sustainable lending and corporate reportingbonds. See more on this and developments in the areas of sustainable lending and corporate reporting

in the in the ESG sectionESG section of our Finance Horizon Scanner. of our Finance Horizon Scanner.

DOMESTIC DEVELOPMENTSDOMESTIC DEVELOPMENTS

LegislationLegislation

The The Oil Emergency Contingency and Transfer of Renewable Transport Fuels Functions Act 2023Oil Emergency Contingency and Transfer of Renewable Transport Fuels Functions Act 2023 has has

been been commencedcommenced. It amends the National Oil Reserves Agency Act 2007 to provide for oil emergencies. It amends the National Oil Reserves Agency Act 2007 to provide for oil emergencies

and to and to transfertransfer the renewable transport fuel function to the Minister of Transport. the renewable transport fuel function to the Minister of Transport.

Energy E�ciency and Renewable HeatEnergy E�ciency and Renewable Heat

DECC and SEAI DECC and SEAI announcedannounced expansion of the Support Scheme for Renewable Heat and Excellence in expansion of the Support Scheme for Renewable Heat and Excellence in

Energy E�cient Design scheme.Energy E�cient Design scheme.

SEMC BUSINESSSEMC BUSINESS

System ServicesSystem Services

Existing tari� rates are being maintained up to 30 September 2023 (Existing tari� rates are being maintained up to 30 September 2023 (SEM-23-020SEM-23-020).).

Imbalance PricesImbalance Prices

The SEMC will not proceed with the proposed increase to the qPAR for calculating Imbalance PricesThe SEMC will not proceed with the proposed increase to the qPAR for calculating Imbalance Prices

((SEM-23-021SEM-23-021).).

Capacity MarketCapacity Market

The SEMC is consulting until 10 March 2023 on indexation of capacity payments (The SEMC is consulting until 10 March 2023 on indexation of capacity payments (SEM-23-014SEM-23-014). Auction). Auction

parameters for T-4 2027/28 (parameters for T-4 2027/28 (SEM-23-006SEM-23-006) and a decision on terms of reference for the Year 4 market) and a decision on terms of reference for the Year 4 market

audit (audit (SEM-23-018SEM-23-018) are available.) are available.

Marketing MonitoringMarketing Monitoring

Monthly monitoring is available for October 2022 (Monthly monitoring is available for October 2022 (SEM-23-005SEM-23-005).).

https://curia.europa.eu/juris/document/document.jsf?text=&docid=270825&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4595570
https://www.acer.europa.eu/news-and-events/news/acer-consults-update-its-cross-border-cost-allocation-cbca-recommendation
https://www.acer.europa.eu/news-and-events/news/acer-opens-public-consultation-changes-methodology-calculating-exchanges-resulting-single-day-ahead-electricity-market-coupling
https://www.acer.europa.eu/news-and-events/news/acer-publishes-its-assessment-report-market-effects-resulting-gas-market-correction-mechanism
https://www.acer.europa.eu/news-and-events/news/acer-updates-lng-price-assessment-methodology-ahead-launch-its-lng-benchmark
https://commission.europa.eu/strategy-and-policy/relations-non-eu-countries/relations-united-kingdom/eu-uk-withdrawal-agreement/protocol-ireland-and-northern-ireland_en
https://commission.europa.eu/publications/commission-statement-enhanced-engagement-northern-ireland-stakeholders_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2023.061.01.0071.01.ENG&toc=OJ%3AL%3A2023%3A061%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2023.039.01.0056.01.ENG&toc=OJ%3AL%3A2023%3A039%3ATOC
https://arthurcox.foleon.com/arthur-cox-brochure-template/horizon-scanner-finance/esg
https://www.oireachtas.ie/en/bills/bill/2023/1/
https://www.irishstatutebook.ie/eli/2023/si/81/made/en/pdf
https://www.irishstatutebook.ie/eli/2023/si/82/made/en/pdf
https://www.seai.ie/news-and-media/ssrh-and-exeed-relaunch/
https://www.semcommittee.com/publications/sem-23-020-system-services-tariffs-rate-review-decision-letter
https://www.semcommittee.com/publications/sem-23-021-amendment-price-average-reference-quantity-qpar-be-used-calculation
https://www.semcommittee.com/publications/sem-23-014-consultation-and-call-further-evidence-indexation-capacity-payments
https://www.semcommittee.com/publications/sem-23-017-202728-t-4-capacity-auction-parameters-decision-paper
https://www.semcommittee.com/publications/sem-23-018-capacity-market-code-terms-reference-year-4-market-audit-decision-paper
https://www.semcommittee.com/publications/sem-23-005-sem-monthly-monitoring-report-october-2022
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RECENT JUDGMENTSRECENT JUDGMENTS

The Court of Appeal The Court of Appeal heldheld that Friends of the Irish Environment is not entitled to apply for that Friends of the Irish Environment is not entitled to apply for

legal aidlegal aid

The fundamental issue in this appeal was whether a body corporate may apply for and obtainThe fundamental issue in this appeal was whether a body corporate may apply for and obtain

legal aid pursuant to provisions of the Civil Legal Aid Act 1995 (the “legal aid pursuant to provisions of the Civil Legal Aid Act 1995 (the “ActAct”). This case centred on”). This case centred on

the meaning of ‘the meaning of ‘personspersons’ within the Act and whether references in the Act to ‘’ within the Act and whether references in the Act to ‘personspersons’ applies’ applies

only to natural persons, or to both natural and legal persons. FIE relied on provisions of theonly to natural persons, or to both natural and legal persons. FIE relied on provisions of the

Interpretation Act 2005, the EU Charter of Fundamental Rights and the Aarhus Convention inInterpretation Act 2005, the EU Charter of Fundamental Rights and the Aarhus Convention in

claiming that it was entitled to apply for legal aid. The Court of Appeal dismissed FIE’s appealclaiming that it was entitled to apply for legal aid. The Court of Appeal dismissed FIE’s appeal

and held that only natural persons, i.e. individuals, may apply for legal aid, not bodiesand held that only natural persons, i.e. individuals, may apply for legal aid, not bodies

corporate.corporate.

It is interesting to note that the Heads of Bill for the Planning and Development Bill 2022It is interesting to note that the Heads of Bill for the Planning and Development Bill 2022

includes an “administrative scheme” for costs in judicial review. There are no details yet on whoincludes an “administrative scheme” for costs in judicial review. There are no details yet on who

will be eligible for this but we are tracking the progress of the Bill closely.will be eligible for this but we are tracking the progress of the Bill closely.

The High Court The High Court heldheld that that environmental information held by subsidiary company wasenvironmental information held by subsidiary company was

held on behalf of the parent companyheld on behalf of the parent company

The High Court emphasised that its �nding was based on the statutory and factual context, andThe High Court emphasised that its �nding was based on the statutory and factual context, and

was not to undermine the distinction between parent and subsidiary companies. Thewas not to undermine the distinction between parent and subsidiary companies. The

consequence of this High Court judgment was that the environmental information wasconsequence of this High Court judgment was that the environmental information was

ultimately held ‘for’ a public authority, namely Bord Na Móna, and therefore could be disclosedultimately held ‘for’ a public authority, namely Bord Na Móna, and therefore could be disclosed

as part of a request for access to environmental information.as part of a request for access to environmental information.

The High Court The High Court rejectedrejected an application by an unsuccessful applicant for her own legal an application by an unsuccessful applicant for her own legal

costs to be paid by the respondents (including the State) in circumstances where thecosts to be paid by the respondents (including the State) in circumstances where the

applicant did not litigate e�ectively and wasted court time and taxpayer moneyapplicant did not litigate e�ectively and wasted court time and taxpayer money

The applicant had been unsuccessful in a judicial review against a revised industrial emissionThe applicant had been unsuccessful in a judicial review against a revised industrial emission

licence. Subsequently, the applicant sought her legal costs to be paid by the respondentslicence. Subsequently, the applicant sought her legal costs to be paid by the respondents

(including the State parties). In the main proceedings, the Court had been critical of the manner(including the State parties). In the main proceedings, the Court had been critical of the manner

in which she carried on the hearing, which had included making arguments not properlyin which she carried on the hearing, which had included making arguments not properly

pleaded in her papers. In the judgment on costs, the Court opined that applicants inpleaded in her papers. In the judgment on costs, the Court opined that applicants in

environmental judicial reviews had the “environmental judicial reviews had the “privilegeprivilege” of the general principle of costs protection but” of the general principle of costs protection but

this came with a “this came with a “greater onus .. to be e�cient with court timegreater onus .. to be e�cient with court time”. The reasoning for this was that,”. The reasoning for this was that,

ultimately, the cost of defending these judicial reviews falls to the taxpayer. The applicant hereultimately, the cost of defending these judicial reviews falls to the taxpayer. The applicant here

had not discharged this onus and had wasted court time and taxpayer money by arguing andhad not discharged this onus and had wasted court time and taxpayer money by arguing and

dealing with points that were not pleaded – further, she had taken up more time and money bydealing with points that were not pleaded – further, she had taken up more time and money by

bringing these cost proceedings.bringing these cost proceedings.

Finally, the court stated that there was a strong case that costs could have been awardedFinally, the court stated that there was a strong case that costs could have been awarded

against the applicant and that if the respondents had sought their costs for the costs hearing,against the applicant and that if the respondents had sought their costs for the costs hearing,

the Court would have granted that order.the Court would have granted that order.

The High Court The High Court quashedquashed a decision of An Bord Pleanála (the “Board”) in relation to a a decision of An Bord Pleanála (the “Board”) in relation to a

housing development in Drumcondra on grounds that the Board had not followed thehousing development in Drumcondra on grounds that the Board had not followed the

correct procedure in relation to a material contravention of the development plan andcorrect procedure in relation to a material contravention of the development plan and

that the Board had not adequately engaged with the statutory system in relation tothat the Board had not adequately engaged with the statutory system in relation to

“protected structures”“protected structures”

Planning permission was granted for an SHD on a site with a number of protected structures.Planning permission was granted for an SHD on a site with a number of protected structures.

This was challenged on a number of grounds, and the Respondent and Notice Party raisedThis was challenged on a number of grounds, and the Respondent and Notice Party raised

preliminary objections to several of those grounds.preliminary objections to several of those grounds.

While the Court rejected most of the preliminary objections, it also refused relief on many ofWhile the Court rejected most of the preliminary objections, it also refused relief on many of

the grounds challenged and found that the applicant’s case boiled down to two issues arisingthe grounds challenged and found that the applicant’s case boiled down to two issues arising

from two objections that had been raised by the local council’s conservation o�cer.from two objections that had been raised by the local council’s conservation o�cer.

First, the Court held that the development involved the demolition of part of a protectedFirst, the Court held that the development involved the demolition of part of a protected

structure and that the Board had not appropriately considered this demolition. In addition tostructure and that the Board had not appropriately considered this demolition. In addition to

this, the scale and height of the development was, in the Court’s view, in contravention of thethis, the scale and height of the development was, in the Court’s view, in contravention of the

development plan’s policies around protected structures. The Board had not assessed thisdevelopment plan’s policies around protected structures. The Board had not assessed this

contravention in compliance with the relevant legislation. Second, the Board had not assessedcontravention in compliance with the relevant legislation. Second, the Board had not assessed

the development of an underground structure (which was also a contravention of thethe development of an underground structure (which was also a contravention of the

development plan) appropriately and had not given reasons for failing to follow the inspector’sdevelopment plan) appropriately and had not given reasons for failing to follow the inspector’s

recommendation in relation to this.recommendation in relation to this.

Ultimately, the Court was critical of the Board’s “Ultimately, the Court was critical of the Board’s “attitudeattitude” and noted that it was “” and noted that it was “fairly dismissive,fairly dismissive,  
if not depending on your point of view disrespectful, of the planning authority’s views and concernsif not depending on your point of view disrespectful, of the planning authority’s views and concerns”.”.

The Supreme Court has The Supreme Court has grantedgranted leave to appeal a High Court judgment in relation to leave to appeal a High Court judgment in relation to

whether a party in a joint venture between a subsidiary of ESB and a private companywhether a party in a joint venture between a subsidiary of ESB and a private company

(who holds an electricity generation authorisation) was a “public authority” for the(who holds an electricity generation authorisation) was a “public authority” for the

purpose of an environmental information requestpurpose of an environmental information request

The applicant sought to appeal a Court of Appeal decision which found that the privateThe applicant sought to appeal a Court of Appeal decision which found that the private

company was not a public authority (despite being vested with special powers). Thecompany was not a public authority (despite being vested with special powers). The

Commissioner for Environmental Information did not participate in the Court of AppealCommissioner for Environmental Information did not participate in the Court of Appeal

proceedings but wished to appeal on the grounds that the Court of Appeal’s decision wasproceedings but wished to appeal on the grounds that the Court of Appeal’s decision was

di�cult to apply and inconsistent with existing EU case law.di�cult to apply and inconsistent with existing EU case law.

Leave was granted on the following grounds:Leave was granted on the following grounds:

whether a party is entitled to appeal a decision of the Court of Appeal when that party didwhether a party is entitled to appeal a decision of the Court of Appeal when that party did

not participate in the Court of Appeal hearing;not participate in the Court of Appeal hearing;

whether a party can appeal against a decision made in its favour on the basis that thatwhether a party can appeal against a decision made in its favour on the basis that that

party disagrees with the reasoning by which the result was reached; andparty disagrees with the reasoning by which the result was reached; and

whether the Commission was correct in deciding that the private company was not a publicwhether the Commission was correct in deciding that the private company was not a public

authority.authority.

The High Court The High Court admittedadmitted proceedings to the Commercial Planning and SID List proceedings to the Commercial Planning and SID List

notwithstanding the fact that the monetary value fell well below €1 million thresholdnotwithstanding the fact that the monetary value fell well below €1 million threshold

A motion to admit the case to the Commercial Planning List was contested by Galway CountyA motion to admit the case to the Commercial Planning List was contested by Galway County

Council. However, the High Court disagreed with the Council that the List would be more costly,Council. However, the High Court disagreed with the Council that the List would be more costly,

and instead argued that the List judges are knowledgeable in the area and that that can giveand instead argued that the List judges are knowledgeable in the area and that that can give

rise to quicker determinations. In addition, the fact that the value of the project (€85,000) fellrise to quicker determinations. In addition, the fact that the value of the project (€85,000) fell

below the €1 million threshold was no bar to entry, as the works were commercial in character.below the €1 million threshold was no bar to entry, as the works were commercial in character.

The Supreme Court The Supreme Court rejectedrejected an appeal against a decision of the High Court where a an appeal against a decision of the High Court where a

request for an order to quash a decision of the Board was rejected but questions wererequest for an order to quash a decision of the Board was rejected but questions were

referred to the CJEU on the same regulationreferred to the CJEU on the same regulation

The High Court had rejected an application to quash a decision of the Board based on theThe High Court had rejected an application to quash a decision of the Board based on the

invalidity of certain sections of the Birds and Habitats Regulations. The High Court rejected thisinvalidity of certain sections of the Birds and Habitats Regulations. The High Court rejected this

as the Court found that the decision in question did not rely on those particular sections.as the Court found that the decision in question did not rely on those particular sections.

However, as a separate issue, the High Court held that there was an arguable case that theHowever, as a separate issue, the High Court held that there was an arguable case that the

"The applicant here had not"The applicant here had not  
discharged this onus and haddischarged this onus and had  

wasted court time and taxpayerwasted court time and taxpayer  
money by arguing and dealingmoney by arguing and dealing  

with points that were notwith points that were not  
pleaded – further, she had takenpleaded – further, she had taken  

up more time and money byup more time and money by  
bringing these costbringing these cost  

proceedings."proceedings."

https://www.courts.ie/acc/alfresco/5025c382-b26b-4d92-91ab-f3d36abfa76c/2023_IECA_19.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/d326c26f-be0c-4215-aab5-367815fa68f9/2023_IEHC_57.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/37498145-c49d-4009-91e8-651b353ecf5f/2023_IEHC_28.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/ea776557-d943-4d8e-9d62-fe2aeded3f6a/2023_IEHC_26.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/a03208cc-0d8f-4c1a-be1a-64487f376a8e/2023_IESCDET_2.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/bd28838a-5507-4dd1-8618-b93e8f9d5d67/2023_IEHC_75.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/5781f39e-8876-4b18-9cc9-81128b6afff9/2022_IESC_38.pdf/pdf#view=fitH
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"Following this, the"Following this, the  
Court noted thatCourt noted that  
human error rarelyhuman error rarely  
quali�es as good andquali�es as good and  
su�cient reason tosu�cient reason to  
extend the time toextend the time to  
bring a challenge."bring a challenge."

sections could be declared invalid and it referred questions to the CJEU in relation to thesections could be declared invalid and it referred questions to the CJEU in relation to the

Regulation.Regulation.

The applicant subsequently appealed on the grounds that the Court should not have refusedThe applicant subsequently appealed on the grounds that the Court should not have refused

their request for quashing of the decision before the CJEU questions were answered. Thetheir request for quashing of the decision before the CJEU questions were answered. The

Supreme Court rejected this appeal as the validity of the decision would not be impacted bySupreme Court rejected this appeal as the validity of the decision would not be impacted by

any possible answer to the questions referred.any possible answer to the questions referred.

The High Court The High Court grantedgranted an extension of time to �le judicial review proceedings on foot ofan extension of time to �le judicial review proceedings on foot of

exceptional medical and medical care circumstances, along with the timing of examexceptional medical and medical care circumstances, along with the timing of exam

repeats for one of the applicantsrepeats for one of the applicants

The applicants had �led their judicial review challenge against the Board’s decision to uphold aThe applicants had �led their judicial review challenge against the Board’s decision to uphold a

refusal by the local council to allow the applicants to build a house. However, the challenge hadrefusal by the local council to allow the applicants to build a house. However, the challenge had

been �led 17 days late. The Court found that “been �led 17 days late. The Court found that “good and su�cientgood and su�cient” reasons had been raised” reasons had been raised

including the requirement for full-time care of the applicants’ children due to medical issuesincluding the requirement for full-time care of the applicants’ children due to medical issues

(who were on school holidays during the eight-week period) and the fact that one of the(who were on school holidays during the eight-week period) and the fact that one of the

applicants had King’s Inns repeats at the end of the eight-week period, for which he wasapplicants had King’s Inns repeats at the end of the eight-week period, for which he was

required to spend the time studying. The medical issues and repeats were outside therequired to spend the time studying. The medical issues and repeats were outside the

applicants’ control.applicants’ control.

The Court therefore extended time and also granted leave to bring the proceedings asThe Court therefore extended time and also granted leave to bring the proceedings as

substantial grounds had been established, which mostly focused on the Board’s failure tosubstantial grounds had been established, which mostly focused on the Board’s failure to

consider (or improper disregard of) the exceptional health circumstances of the applicants andconsider (or improper disregard of) the exceptional health circumstances of the applicants and

the fact that a medical report from a senior clinical psychologist in the HSE had been submitted.the fact that a medical report from a senior clinical psychologist in the HSE had been submitted.

The High Court The High Court rejectedrejected an application for extension of time to �le a judicial review an application for extension of time to �le a judicial review

challenge when the application was lodged one day late due to “human error”challenge when the application was lodged one day late due to “human error”

The decision related to decisions arising from an application by a third party to two localThe decision related to decisions arising from an application by a third party to two local

Councils as to whether proposed works to an existing electricity line were exemptedCouncils as to whether proposed works to an existing electricity line were exempted

development. The judicial review was issued a day late as the legal team had “development. The judicial review was issued a day late as the legal team had “put themselves input themselves in  
the way of harmthe way of harm” by waiting until the last day of the eight-week period to present themselves to” by waiting until the last day of the eight-week period to present themselves to

the Central O�ce to �le the papers. They had attempted to �le an unstamped Statement ofthe Central O�ce to �le the papers. They had attempted to �le an unstamped Statement of

Grounds, rejected by the Central O�ce and were, therefore, only able to �le the following day.Grounds, rejected by the Central O�ce and were, therefore, only able to �le the following day.

The Court �rst established the day that the applicants ought to have known about the decisionThe Court �rst established the day that the applicants ought to have known about the decision

being made – the Court found that the Applicant “being made – the Court found that the Applicant “can’t be faulted for a failure of speculation orcan’t be faulted for a failure of speculation or  
imagination, or a failure to join dots that might seem obvious with the bene�t of hindsightimagination, or a failure to join dots that might seem obvious with the bene�t of hindsight”.”.

Following this, the Court noted that human error rarely quali�es as good and su�cient reasonFollowing this, the Court noted that human error rarely quali�es as good and su�cient reason

to extend the time to bring a challenge. He noted the advantages that an applicant hasto extend the time to bring a challenge. He noted the advantages that an applicant has

(including cost protection, generally less concern about delaying the development, and having(including cost protection, generally less concern about delaying the development, and having

to only win on one point) and that one way the Court rebalances the scales is by applying ato only win on one point) and that one way the Court rebalances the scales is by applying a

reasonably strict eight-week time limit.reasonably strict eight-week time limit.

Therefore, the Court rejected the extension of time application. The Court also rejected aTherefore, the Court rejected the extension of time application. The Court also rejected a

similar argument based on EU law.similar argument based on EU law.

The High Court The High Court dismisseddismissed a challenge to the Board as an impermissible collateral attack a challenge to the Board as an impermissible collateral attack

upon an earlier declaration by the Councilupon an earlier declaration by the Council

This case concerned a declaration made by Wicklow County Council (the “Council”) and aThis case concerned a declaration made by Wicklow County Council (the “Council”) and a

subsequent determination by An Bord Pleanála (the “Board”) in respect of developmentsubsequent determination by An Bord Pleanála (the “Board”) in respect of development

consisting of a grid connection between a windfarm development and an ESB substation, whichconsisting of a grid connection between a windfarm development and an ESB substation, which

both found this development to be exempted development. In 2015, the Council issued itsboth found this development to be exempted development. In 2015, the Council issued its

declaration, and in 2017, an appellant made a referral to the Board in relation to this samedeclaration, and in 2017, an appellant made a referral to the Board in relation to this same

question.question.

The Court found that the Board should have exercised its discretion and refused to deal with aThe Court found that the Board should have exercised its discretion and refused to deal with a

subsequent referral to it for a declaration as to whether the grid connection was exemptedsubsequent referral to it for a declaration as to whether the grid connection was exempted

development. The Court agreed with the Applicant, Mr. Sweetman, that the Board engaged indevelopment. The Court agreed with the Applicant, Mr. Sweetman, that the Board engaged in

“project-splitting” by holding that the grid connection was exempt development and the grid“project-splitting” by holding that the grid connection was exempt development and the grid

connection works should have been assessed as part of the EIA of the windfarm.connection works should have been assessed as part of the EIA of the windfarm.

However, the Court dismissed this challenge by the Applicant, �nding that the Applicant wasHowever, the Court dismissed this challenge by the Applicant, �nding that the Applicant was

making an “impermissible collateral attack” upon the earlier declaration by the Council, formaking an “impermissible collateral attack” upon the earlier declaration by the Council, for

which he had missed the time limit for judicial review. The Court held that there was nowhich he had missed the time limit for judicial review. The Court held that there was no

violation of the EIA Directive, and Ballycumber Wind Farm Limited, the Notice Party, wasviolation of the EIA Directive, and Ballycumber Wind Farm Limited, the Notice Party, was

entitled to rely on the original consent and declaration by the Council.entitled to rely on the original consent and declaration by the Council.

The High Court The High Court providesprovides reasons for successful challenge to development plan in relation reasons for successful challenge to development plan in relation

to excessive zoning of land for residential useto excessive zoning of land for residential use

The Applicant previously challenged the zoning of land for residential use by Meath CountyThe Applicant previously challenged the zoning of land for residential use by Meath County

Council in respect of the Meath County Development Plan. In December 2022, the CourtCouncil in respect of the Meath County Development Plan. In December 2022, the Court

announced an order which imposed a stay on the e�ect of the speci�c zoning in Droghedaannounced an order which imposed a stay on the e�ect of the speci�c zoning in Drogheda

under the development plan, as well as a stay on planning applications or appeals until the �nalunder the development plan, as well as a stay on planning applications or appeals until the �nal

determination of proceedings.determination of proceedings.

In these proceedings, the Court provides the reasons for this order and describes how, byIn these proceedings, the Court provides the reasons for this order and describes how, by

removing all of the phasings of residential zoning from relevant lands in Drogheda, the Councilremoving all of the phasings of residential zoning from relevant lands in Drogheda, the Council

has departed from a “strategic” (i.e. plan-led) approach to development, instead allowing for ahas departed from a “strategic” (i.e. plan-led) approach to development, instead allowing for a

developer-led “survival-of-the-�ttest” approach. In the submissions phase of the draft plan, itdeveloper-led “survival-of-the-�ttest” approach. In the submissions phase of the draft plan, it

was noted that the quantum of lands zoned for residential use signi�cantly exceeded thewas noted that the quantum of lands zoned for residential use signi�cantly exceeded the

amount required to meet the population in the same period.amount required to meet the population in the same period.

The Court found that the Council failed to comply with mandatory national and regionalThe Court found that the Council failed to comply with mandatory national and regional

statutory development obligations in relation to infrastructure assessment methodology withstatutory development obligations in relation to infrastructure assessment methodology with

no valid reason given and that, by zoning signi�cantly more land for housing than follows fromno valid reason given and that, by zoning signi�cantly more land for housing than follows from

population projections, the Council failed to comply with the implied statutory obligation thatpopulation projections, the Council failed to comply with the implied statutory obligation that

population projections must inform housing provision.population projections must inform housing provision.

CJEU AG opinion CJEU AG opinion �nds�nds that Ireland failed to ful�l its obligations under the Habitats that Ireland failed to ful�l its obligations under the Habitats

Directive to establish the necessary conservation measures in respect of protected sitesDirective to establish the necessary conservation measures in respect of protected sites

These proceedings arose from a Commission action against Ireland in relation to a failure toThese proceedings arose from a Commission action against Ireland in relation to a failure to

ful�l its obligations under the Habitats Directive. The Commission alleged that Ireland hadful�l its obligations under the Habitats Directive. The Commission alleged that Ireland had

adopted ine�ective and incomplete conservation measures in respect of certain sites ofadopted ine�ective and incomplete conservation measures in respect of certain sites of

community importance and that, in some instances, it had not adopted any conservationcommunity importance and that, in some instances, it had not adopted any conservation

measures. The AG found that Ireland had failed to demonstrate that it had established themeasures. The AG found that Ireland had failed to demonstrate that it had established the

necessary conservation measures in a general and persistent manner, and therefore was innecessary conservation measures in a general and persistent manner, and therefore was in

breach of the Habitats Directive.breach of the Habitats Directive.

LEGISLATIONLEGISLATION

Planning and Development Bill 2022Planning and Development Bill 2022

The draft Bill was approved in December 2022 and was published on 26 January 2023. AThe draft Bill was approved in December 2022 and was published on 26 January 2023. A

�nalised Bill will be published once pre-legislative scrutiny by the Joint Oireachtas Committee�nalised Bill will be published once pre-legislative scrutiny by the Joint Oireachtas Committee

on Housing, Local Government and Heritage has been concluded.on Housing, Local Government and Heritage has been concluded.

https://www.courts.ie/acc/alfresco/d95ffc7b-3d23-44ad-b358-82483481a54b/2023_IEHC_70.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/aefb9f12-1827-4bbe-9cb6-684b11c9ecad/2023_IEHC_73.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/a3909341-d058-43e9-aec2-a9939b21e4cf/2023_IEHC_89.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/66427077-6982-452e-8bee-2d14badd151f/2023_IEHC_69.pdf/pdf#view=fitH
https://curia.europa.eu/juris/document/document.jsf?text=&docid=270333&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1010994
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Government Legislative Programme - Spring Session 2023Government Legislative Programme - Spring Session 2023

The Government The Government publishedpublished the legislative programme for the Spring session. Please see below the legislative programme for the Spring session. Please see below

relevant legislation:relevant legislation:

Legislation for Priority PublicationLegislation for Priority Publication

Land Value Sharing and Urban Development Zones Bill 2021Land Value Sharing and Urban Development Zones Bill 2021 - To amend the Planning - To amend the Planning

and Development Act 2000 to introduce new provisions to deal with land value sharing andand Development Act 2000 to introduce new provisions to deal with land value sharing and

urban development zones re�ected in Housing for All.urban development zones re�ected in Housing for All.

Marine Protected Area Bill 2022Marine Protected Area Bill 2022 - To provide for the designation and e�ective - To provide for the designation and e�ective

management of Marine Protected Areas (MPAs) in the Irish maritime area.management of Marine Protected Areas (MPAs) in the Irish maritime area.

Legislation for Priority DraftingLegislation for Priority Drafting

Energy (Windfall Gains in Energy Sector) Bill 2023Energy (Windfall Gains in Energy Sector) Bill 2023 - To implement Council Regulation (EU) - To implement Council Regulation (EU)

2022/1854 of 6 October 2022 on an emergency intervention to address high energy prices.2022/1854 of 6 October 2022 on an emergency intervention to address high energy prices.

All other Legislation for this SessionAll other Legislation for this Session

Aarhus Convention BillAarhus Convention Bill - To consolidate and further Ireland’s implementation of the - To consolidate and further Ireland’s implementation of the

access to justice provisions of the Aarhus Convention.access to justice provisions of the Aarhus Convention.

Environmental Protection Agency (Amendment) Bill 2023Environmental Protection Agency (Amendment) Bill 2023 - To enable the EPA to be - To enable the EPA to be

more e�cient and e�ective in its determinations by providing a stream-lined approach formore e�cient and e�ective in its determinations by providing a stream-lined approach for

decision making and shortening the period for �nal determinations of the Agency.decision making and shortening the period for �nal determinations of the Agency.

Ireland Fisheries (Consolidation) BillIreland Fisheries (Consolidation) Bill - To consolidate and modernise existing inland - To consolidate and modernise existing inland

�sheries legislation.�sheries legislation.

Just Transition Commission BillJust Transition Commission Bill - To establish a statutory Just Transition Commission to - To establish a statutory Just Transition Commission to

provide strategic advice to the Government on the mainstreaming and integration of justprovide strategic advice to the Government on the mainstreaming and integration of just

transition principles into climate action policy design and delivery.transition principles into climate action policy design and delivery.

Housing (Miscellaneous Provisions) BillHousing (Miscellaneous Provisions) Bill - To amend the Housing (Miscellaneous - To amend the Housing (Miscellaneous

Provisions) Act 2009 including section 20 regarding social housing assessments and sectionProvisions) Act 2009 including section 20 regarding social housing assessments and section

31 regarding rent schemes, and the Housing (Miscellaneous Provisions) Act 2014 regarding31 regarding rent schemes, and the Housing (Miscellaneous Provisions) Act 2014 regarding

tenant purchase.tenant purchase.

DOMESTIC REPORTS, CONSULTATIONS AND DECISIONSDOMESTIC REPORTS, CONSULTATIONS AND DECISIONS

Infringement Proceedings - Water: Commission decides to refer Ireland to CourtInfringement Proceedings - Water: Commission decides to refer Ireland to Court

The EU Commission has The EU Commission has referredreferred Ireland to the CJEU for failing to correctly transpose the Water Ireland to the CJEU for failing to correctly transpose the Water

Framework Directive 2000/60/EU. EU Member States were required to transpose the WaterFramework Directive 2000/60/EU. EU Member States were required to transpose the Water

Framework Directive by 22 December 2003. Ireland initially adopted national legislation but theFramework Directive by 22 December 2003. Ireland initially adopted national legislation but the

Commission found this to be insu�cient. The Commission notes that “Commission found this to be insu�cient. The Commission notes that “despite some progressdespite some progress  
and the adoption of new legislation in June and December 2022, the Irish authorities have not yetand the adoption of new legislation in June and December 2022, the Irish authorities have not yet  
fully addressed the grievancesfully addressed the grievances”.”.

European Commission con�rms closing of Derrybrien infringement caseEuropean Commission con�rms closing of Derrybrien infringement case

The European Commission has The European Commission has con�rmedcon�rmed that daily �nes being applied against the State in that daily �nes being applied against the State in

relation to the Derrybrien windfarm in Co Galway will cease. The Department of Housing, Localrelation to the Derrybrien windfarm in Co Galway will cease. The Department of Housing, Local

Government and Heritage has received a response con�rming that the Commission considersGovernment and Heritage has received a response con�rming that the Commission considers

that, on foot of An Bord Pleanála’s decision of 4 February 2022 to refuse substitute consent,that, on foot of An Bord Pleanála’s decision of 4 February 2022 to refuse substitute consent,

that Ireland has taken all measures necessary to ensure compliance with the judgment. Oncethat Ireland has taken all measures necessary to ensure compliance with the judgment. Once

the �nal instalment of daily �nes is paid, Commission services will initiate an internal process tothe �nal instalment of daily �nes is paid, Commission services will initiate an internal process to

propose to the College of Commissioners to close this �le. This �nal instalment of daily �nespropose to the College of Commissioners to close this �le. This �nal instalment of daily �nes

covers the period 13 November 2021 to 4 February 2022. The �nal sum due to be paid iscovers the period 13 November 2021 to 4 February 2022. The �nal sum due to be paid is

€1,245,000.€1,245,000.

The Commissioner for Environmental Information upholds The Commissioner for Environmental Information upholds appealappeal concerning request for concerning request for

environmental informationenvironmental information

The Department of Agriculture, Food and the Marine had refused a request for environmentalThe Department of Agriculture, Food and the Marine had refused a request for environmental

information on the basis that the information requested did not exist or could not be found.information on the basis that the information requested did not exist or could not be found.

The refusal was appealed to the Commissioner, who found that there was no evidence that theThe refusal was appealed to the Commissioner, who found that there was no evidence that the

Department had taken reasonable and adequate steps to ensure that no relevant informationDepartment had taken reasonable and adequate steps to ensure that no relevant information

was held by it. The Department must now deal with the request afresh and bear in mind thewas held by it. The Department must now deal with the request afresh and bear in mind the

requirement to provide reasons for refusal.requirement to provide reasons for refusal.

Read more about our Environment and Planning Group >

DISCLAIMERDISCLAIMER

MODERN SLAVERY STATEMENTMODERN SLAVERY STATEMENT

COOKIES AND PRIVACYCOOKIES AND PRIVACY

VISIT OUR WEBSITEVISIT OUR WEBSITE

https://www.gov.ie/pdf/?file=https://assets.gov.ie/245023/94c6ab50-ab51-426b-953b-8bca29eccddd.pdf#page=null
https://ec.europa.eu/commission/presscorner/detail/EN/IP_23_166
https://www.gov.ie/en/press-release/80b13-european-commission-confirms-closing-of-derrybrien-infringement-case/
https://www.ocei.ie/decisions/ms-y-and-department-of-ag/index.xml
https://www.arthurcox.com/expertise/practice-areas/environment-and-planning/
https://www.arthurcox.com/disclaimer/
https://www.arthurcox.com/modern-slavery-statement/
https://www.arthurcox.com/cookies-and-privacy-statement/
http://www.arthurcox.com/
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
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"The High Court in"The High Court in  
England & WalesEngland & Wales  
found that therefound that there  
were numerouswere numerous  
breaches of thebreaches of the  
Public ContractPublic Contract  
Regulations, thatRegulations, that  

IRELANDIRELAND

Court upholds HSE’s decisionCourt upholds HSE’s decision

In In Sere Holdings Ltd v Health Service ExecutiveSere Holdings Ltd v Health Service Executive, the High Court in Ireland rejected a challenge to, the High Court in Ireland rejected a challenge to

award of a contract for emergency air ambulance services, �nding that a RWIND tenderer wouldaward of a contract for emergency air ambulance services, �nding that a RWIND tenderer would

have interpreted the tender documents in the same way the HSE had. We look at the judgment have interpreted the tender documents in the same way the HSE had. We look at the judgment 

herehere. The Court also took the opportunity to comment on mediation. We look at that aspect of the. The Court also took the opportunity to comment on mediation. We look at that aspect of the

judgment judgment herehere..

Survey on Public Procurement in IrelandSurvey on Public Procurement in Ireland

The Department of Enterprise, Trade and Employment and the O�ce of Government ProcurementThe Department of Enterprise, Trade and Employment and the O�ce of Government Procurement

engaged DCU to conduct a nationwide engaged DCU to conduct a nationwide surveysurvey on public procurement with the objective of on public procurement with the objective of

improving procurement in the current marketplace.improving procurement in the current marketplace.

EUEU

International Procurement RegulationInternational Procurement Regulation

Commission guidance on the application of the Commission guidance on the application of the IPI RegulationIPI Regulation is now available  is now available herehere. The IPI. The IPI

Regulation lays down procedures relating to third-country measures or practices against EURegulation lays down procedures relating to third-country measures or practices against EU

economic operators, goods and services.economic operators, goods and services.

Standing to Challenge an AwardStanding to Challenge an Award

Article 1(3) of the Remedies Directive requires Member States to ensure that review procedures areArticle 1(3) of the Remedies Directive requires Member States to ensure that review procedures are

available at least to any person having or having had an interest in obtaining a particular contractavailable at least to any person having or having had an interest in obtaining a particular contract

and who has been or risks being harmed by an alleged infringement.and who has been or risks being harmed by an alleged infringement.

In In Case C-53/22Case C-53/22, a tenderer was excluded from a competition on the basis that it did not have the, a tenderer was excluded from a competition on the basis that it did not have the

required certi�cation as proof of its technical and professional capacity. Its challenge to thisrequired certi�cation as proof of its technical and professional capacity. Its challenge to this

decision was unsuccessful and conclusively dealt with in the Italian courts.decision was unsuccessful and conclusively dealt with in the Italian courts.

However, the excluded tenderer later pointed to a competition authority decision that otherHowever, the excluded tenderer later pointed to a competition authority decision that other

tenderers, including the successful tenderer, had engaged in anti-competitive behaviour, capable oftenderers, including the successful tenderer, had engaged in anti-competitive behaviour, capable of

a�ecting the assessment of integrity and reliability, as well as constituting grave professionala�ecting the assessment of integrity and reliability, as well as constituting grave professional

misconduct contrary to the Italian Public Procurement Code. The excluded tenderer soughtmisconduct contrary to the Italian Public Procurement Code. The excluded tenderer sought

annulment of the decision to award the contract. The Italian court sought clari�cation on applicableannulment of the decision to award the contract. The Italian court sought clari�cation on applicable

legal principles, given that the excluded tenderer was no longer involved in the competition.legal principles, given that the excluded tenderer was no longer involved in the competition.

The CJEU responded that Article 1(3) of the Remedies Directive does not prevent national legislationThe CJEU responded that Article 1(3) of the Remedies Directive does not prevent national legislation

that does not allow an excluded tenderer in these circumstances to challenge the refusal by thethat does not allow an excluded tenderer in these circumstances to challenge the refusal by the

contracting authority to annul its decision to award the contract.contracting authority to annul its decision to award the contract.

UKUK

Tackling Modern SlaveryTackling Modern Slavery

UK Government guidance on identifying and managing the risk of modern slavery in supply chainsUK Government guidance on identifying and managing the risk of modern slavery in supply chains

is available here: is available here: PPN 02/23PPN 02/23..

Low Value ProcurementsLow Value Procurements

The Welsh Government has published a The Welsh Government has published a route plannerroute planner including guidance and templates for low including guidance and templates for low

value procurements (under £25,000 including VAT).value procurements (under £25,000 including VAT).

Procurement BillProcurement Bill

The current stage of progress is shown The current stage of progress is shown herehere. Recent amendments of the Public Bill Committee are. Recent amendments of the Public Bill Committee are

available available herehere..

Bromcom Computers Plc succeeds in challenging United Learning Trust’s DecisionBromcom Computers Plc succeeds in challenging United Learning Trust’s Decision

The case of The case of Bromcom Computers Plc v United Learning TrustBromcom Computers Plc v United Learning Trust concerned the award of a contract for concerned the award of a contract for

supply of a Management Information System for nearly 60 academies, valued at £2 million, to thesupply of a Management Information System for nearly 60 academies, valued at £2 million, to the

incumbent provider, which came �rst by a narrow margin following a competitive dialogueincumbent provider, which came �rst by a narrow margin following a competitive dialogue

procedure.procedure.

The High Court in England & Wales found breaches of the Public Contract Regulations, that theThe High Court in England & Wales found breaches of the Public Contract Regulations, that the

counterfactual assessment indicated Bromcom would otherwise have won the competition, andcounterfactual assessment indicated Bromcom would otherwise have won the competition, and

that the breaches were su�ciently serious to justify a damages claim.that the breaches were su�ciently serious to justify a damages claim.

Breaches centred around the following areas:Breaches centred around the following areas:

The tender documentation provided for a single score out of 5 across four separate qualityThe tender documentation provided for a single score out of 5 across four separate quality

elements. However, the average score from each evaluator across the four areas was compiledelements. However, the average score from each evaluator across the four areas was compiled

and averaged again, and then rounded. There was no moderated discussion that could have ledand averaged again, and then rounded. There was no moderated discussion that could have led

to the awarding authority being in a position to give reasons for its scoring. Some evaluatorsto the awarding authority being in a position to give reasons for its scoring. Some evaluators

also made manifest errors in scoring quality and price, which impacted �nal scores.also made manifest errors in scoring quality and price, which impacted �nal scores.

The winning tenderer had been allowed to bene�t from its position as incumbent by includingThe winning tenderer had been allowed to bene�t from its position as incumbent by including

in its bid price a discount on a separate contract it had already entered into with the awardingin its bid price a discount on a separate contract it had already entered into with the awarding

authority. The awarding authority also acted unfairly by adding a particular cost to Bromcom’sauthority. The awarding authority also acted unfairly by adding a particular cost to Bromcom’s

bid, without verifying its belief that Bromcom had forgotten to price that cost.bid, without verifying its belief that Bromcom had forgotten to price that cost.

The winning tenderer had submitted its �nal tender by reference to a drop-box, rather thanThe winning tenderer had submitted its �nal tender by reference to a drop-box, rather than

attaching the documents to its mail, and it continued to have access to the drop-box after theattaching the documents to its mail, and it continued to have access to the drop-box after the

submission deadline passed. Though this was held to be contrary to the Regulations, it was notsubmission deadline passed. Though this was held to be contrary to the Regulations, it was not

a successful basis of challenge because the counterfactual was that the awarding authoritya successful basis of challenge because the counterfactual was that the awarding authority

would just have asked the incumbent to resubmit its bid.would just have asked the incumbent to resubmit its bid.

Similarly, the incumbent’s submission of two further documents after the deadline forSimilarly, the incumbent’s submission of two further documents after the deadline for

submission had not made a di�erence to the outcome, albeit that the awarding authoritysubmission had not made a di�erence to the outcome, albeit that the awarding authority

should have kept Bromcom informed about what it was doing, in order to comply with itsshould have kept Bromcom informed about what it was doing, in order to comply with its

obligations around equal treatment and transparency.obligations around equal treatment and transparency.

This judgment contains analysis around a number of practicalities central to procurementThis judgment contains analysis around a number of practicalities central to procurement

processes. The Court will now consider further submissions to assess quantum of damages to beprocesses. The Court will now consider further submissions to assess quantum of damages to be

awarded to Bromcom.awarded to Bromcom.

Tender Submission Procedures: Careful Scrutiny and Planning needed from the OutsetTender Submission Procedures: Careful Scrutiny and Planning needed from the Outset

We previously mentioned proceedings in Inhealth Intelligence Ltd v NHS England, in which InhealthWe previously mentioned proceedings in Inhealth Intelligence Ltd v NHS England, in which Inhealth

was excluded for failing to submit a compliant bid by the deadline. The Court has now dismissedwas excluded for failing to submit a compliant bid by the deadline. The Court has now dismissed

https://www.courts.ie/acc/alfresco/adcea771-8c13-45e3-bbf7-0f74ef43a39c/2023_IEHC_63.pdf/pdf#view=fitH
https://insights.arthurcox.com/post/102i852/procurement-update-high-court-in-ireland-upholds-awarding-authority-decision-on
https://insights.arthurcox.com/post/102i851/litigation-involving-the-state-high-court-in-ireland-comments-on-alternative-dis
https://protect-eu.mimecast.com/s/KiGWCxGoJiB37zDF8kW59?domain=dcubusinessschool.eu.qualtrics.com
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R1031
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2023.064.01.0007.01.ENG&toc=OJ%3AC%3A2023%3A064%3ATOC
https://curia.europa.eu/juris/document/document.jsf?text=&docid=270328&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=21820
https://www.gov.uk/government/publications/ppn-0223-tackling-modern-slavery-in-government-supply-chains
https://www.gov.wales/procurement-route-planner
https://bills.parliament.uk/bills/3159/publications
https://bills.parliament.uk/bills/3159/publications
https://files.monckton.com/wp-content/uploads/2023/01/11125118/Judgment-Bromcom-Computers-PLC-v-United-Learning-Trust-United-Church-Schools-Trust.pdf
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the counterfactualthe counterfactual  
assessmentassessment  
indicated Bromcomindicated Bromcom  
would otherwisewould otherwise  
have won thehave won the  
competition, andcompetition, and  
that the breachesthat the breaches  
were su�cientlywere su�ciently  
serious to justify aserious to justify a  
damages claim."damages claim."

Inhealth’s challenge (Inhealth’s challenge ([2023] EWHC 352 (TCC)[2023] EWHC 352 (TCC)).).

Tender documents indicated that tender responses were to be submitted via an e-portal; thatTender documents indicated that tender responses were to be submitted via an e-portal; that

tenderers were to indicate the Lots in respect of which they were submitting responses; thattenderers were to indicate the Lots in respect of which they were submitting responses; that

attachments were to be uploaded to the correct location or ‘placeholder’; that mandatoryattachments were to be uploaded to the correct location or ‘placeholder’; that mandatory

attachments were to be uploaded before the bids for each of the Lots were ‘submitted’; and thatattachments were to be uploaded before the bids for each of the Lots were ‘submitted’; and that

the portal did not accept �les with the same name.the portal did not accept �les with the same name.

There were also numerous statements around submission: any failure to submit the bid by theThere were also numerous statements around submission: any failure to submit the bid by the

deadline would result in exclusion and every part of the bid not being ‘visible’ to the awardingdeadline would result in exclusion and every part of the bid not being ‘visible’ to the awarding

authority. While there was an express discretion to extend the deadline, it applied only prior to theauthority. While there was an express discretion to extend the deadline, it applied only prior to the

expiry of the deadline, and would have had to be granted to all bidders. Faults in the bidder'sexpiry of the deadline, and would have had to be granted to all bidders. Faults in the bidder's

system were not the responsibility of the awarding authority.system were not the responsibility of the awarding authority.

The Court found that Inhealth uploaded all documents for Lots 1 to 3. For Lot 4, mandatoryThe Court found that Inhealth uploaded all documents for Lots 1 to 3. For Lot 4, mandatory

documents were uploaded but two documents were in the wrong places at 11.49: one was removeddocuments were uploaded but two documents were in the wrong places at 11.49: one was removed

by 11.59, and the other was in a corrupted or non-retrievable form and would have needed to beby 11.59, and the other was in a corrupted or non-retrievable form and would have needed to be

removed and re-uploaded successfully before submission in order to be visible to the awardingremoved and re-uploaded successfully before submission in order to be visible to the awarding

authority.authority.

Inhealth’s request for assistance was acknowledged some minutes before the deadline and thereInhealth’s request for assistance was acknowledged some minutes before the deadline and there

were further communications between the parties. The awarding authority had asked su�cientwere further communications between the parties. The awarding authority had asked su�cient

questions as to the state of the submissions, and reasons for that, in advance of making itsquestions as to the state of the submissions, and reasons for that, in advance of making its

decision.decision.

The portal was not defective. There was nothing improper with a contracting authority choosing toThe portal was not defective. There was nothing improper with a contracting authority choosing to

use an ‘o�-the-shelf’ product as long as its functionality was suitable and clearly explained in the ITT.use an ‘o�-the-shelf’ product as long as its functionality was suitable and clearly explained in the ITT.

Critically, nothing in the system used in the context of a multi-lot/single bid process o�ended theCritically, nothing in the system used in the context of a multi-lot/single bid process o�ended the

principles of equal treatment, transparency or proportionality. The problem was not the design ofprinciples of equal treatment, transparency or proportionality. The problem was not the design of

the e-portal, but human error in its use. The resulting error message was clear and transparent to athe e-portal, but human error in its use. The resulting error message was clear and transparent to a

RWIND tenderer.RWIND tenderer.

For awarding authorities, it is worth also noting that, as a matter of law, the awarding authority didFor awarding authorities, it is worth also noting that, as a matter of law, the awarding authority did

have a discretion to allow into the competition and evaluate the bid responses that Inhealth didhave a discretion to allow into the competition and evaluate the bid responses that Inhealth did

upload before the deadline. In acting the way it did in this case, however, it had not breachedupload before the deadline. In acting the way it did in this case, however, it had not breached

procurement law.procurement law.

Read more about our PPP and PFI Group >

Read more about our Public Procurement Group >

"It stated there was"It stated there was  
nothing improper with anothing improper with a  
contracting authoritycontracting authority  
choosing to use an ‘off-choosing to use an ‘off-
the-shelf’ product asthe-shelf’ product as  
long as its functionalitylong as its functionality  
was suitable and clearlywas suitable and clearly  
explained within theexplained within the  
ITT. Critically, nothingITT. Critically, nothing  
in the system …in the system …  
offended the principlesoffended the principles  
of equal treatment,of equal treatment,  
transparency ortransparency or  
proportionality."proportionality."

DISCLAIMERDISCLAIMER

MODERN SLAVERY STATEMENTMODERN SLAVERY STATEMENT

COOKIES AND PRIVACYCOOKIES AND PRIVACY

VISIT OUR WEBSITEVISIT OUR WEBSITE

https://www.bailii.org/ew/cases/EWHC/TCC/2023/352.html
https://www.arthurcox.com/expertise/practice-areas/ppp-and-pfi/
https://www.arthurcox.com/expertise/practice-areas/public-law/
https://www.arthurcox.com/disclaimer/
https://www.arthurcox.com/modern-slavery-statement/
https://www.arthurcox.com/cookies-and-privacy-statement/
http://www.arthurcox.com/
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
https://viewer.foleon.com/?authorization=3d1838ccccb98f7e2129a6c55268545d40ffd0bb&api=https://api.foleon.com&_print_=1&docId=236382&screenheight=500
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COMMERCIAL LANDLORD AND TENANTCOMMERCIAL LANDLORD AND TENANT

Recovery of rentRecovery of rent

In In Propmaster Ventures Ltd v Fun Galaxy Ashbourne LtdPropmaster Ventures Ltd v Fun Galaxy Ashbourne Ltd [2022] IEHC 731, the landlord sought a [2022] IEHC 731, the landlord sought a

summary judgment in the High Court for rent arrears, which the tenant resisted on thesummary judgment in the High Court for rent arrears, which the tenant resisted on the

ground that it had a defence based on a counterclaim against the landlord for furnishing aground that it had a defence based on a counterclaim against the landlord for furnishing a

defective building and breach of repairing obligations.defective building and breach of repairing obligations.

Hyland J rejected the defence because the rent covenant in the lease required paymentHyland J rejected the defence because the rent covenant in the lease required payment

‘‘without any deduction set-o� or counterclaim whatsoeverwithout any deduction set-o� or counterclaim whatsoever’. Therefore, in any subsequent trial’. Therefore, in any subsequent trial

of the rent claim no counterclaim or set-o� could be raised.of the rent claim no counterclaim or set-o� could be raised.

Apart from that, Hyland J ruled that it would be inequitable to allow such a counterclaim toApart from that, Hyland J ruled that it would be inequitable to allow such a counterclaim to

be made since the tenant had failed, for two years since the present action by the landlordbe made since the tenant had failed, for two years since the present action by the landlord

was commenced, to quantify the counterclaim or to pursue it. It was no answer to argue, aswas commenced, to quantify the counterclaim or to pursue it. It was no answer to argue, as

the tenant did, that it had quanti�ed the counterclaim in separate Circuit Court proceedingsthe tenant did, that it had quanti�ed the counterclaim in separate Circuit Court proceedings

by the landlord for ejectment. Such proceedings were irrelevant to the present High Courtby the landlord for ejectment. Such proceedings were irrelevant to the present High Court

proceedings.proceedings.

Hyland J adjourned the case to permit the parties to consider whether a stay should be putHyland J adjourned the case to permit the parties to consider whether a stay should be put

on her judgment in view of the separate Circuit Court proceedings.on her judgment in view of the separate Circuit Court proceedings.

Notice to quitNotice to quit

In In O G Thomas Amaethyddiaeth Cyf v TurnerO G Thomas Amaethyddiaeth Cyf v Turner  [2002] EWCA Civ 1445, the landlord served a[2002] EWCA Civ 1445, the landlord served a

notice to quit on the original tenant of an oral tenancy of agricultural land, not knowing thatnotice to quit on the original tenant of an oral tenancy of agricultural land, not knowing that

the tenant had previously assigned the tenancy to a private company of which he was thethe tenant had previously assigned the tenancy to a private company of which he was the

sole director and shareholder. The company’s registered o�ce was the tenant’s homesole director and shareholder. The company’s registered o�ce was the tenant’s home

address and the tenant had continued to farm the land.address and the tenant had continued to farm the land.

It was agreed that the notice was invalid as being addressed to the wrong addressee (tenant)It was agreed that the notice was invalid as being addressed to the wrong addressee (tenant)

but the English County Court upheld it, applying the English ‘reasonable recipient’ rule, i.e. abut the English County Court upheld it, applying the English ‘reasonable recipient’ rule, i.e. a

reasonable recipient would have realised the mistake and would have read it as reallyreasonable recipient would have realised the mistake and would have read it as really

addressed to the correct tenant (i.e. the company).addressed to the correct tenant (i.e. the company).

However, the Court of Appeal reversed this ruling, stating that the reasonable recipient ruleHowever, the Court of Appeal reversed this ruling, stating that the reasonable recipient rule

does not apply where a notice fails to satisfy substantive conditions upon which its validitydoes not apply where a notice fails to satisfy substantive conditions upon which its validity

turns. In such a case, the question of how a notice is to be interpreted does not arise. Atturns. In such a case, the question of how a notice is to be interpreted does not arise. At

common law a notice to quit must be served on the current tenant of the property – thecommon law a notice to quit must be served on the current tenant of the property – the

assignee (or its agent) where it has been assigned by the original tenant. Where it isassignee (or its agent) where it has been assigned by the original tenant. Where it is

addressed to a person or body by name, it is invalid if the named person or body is not theaddressed to a person or body by name, it is invalid if the named person or body is not the

current tenant.current tenant.

RESIDENTIAL LANDLORD AND TENANTRESIDENTIAL LANDLORD AND TENANT

Temporary stay on residential tenancy terminations due to expire on 31 March 2023Temporary stay on residential tenancy terminations due to expire on 31 March 2023

It is being reported that the Irish Government has decided not to extend the temporary stayIt is being reported that the Irish Government has decided not to extend the temporary stay

on tenancy terminations beyond 31 March 2023. It remains to be seen if the Governmenton tenancy terminations beyond 31 March 2023. It remains to be seen if the Government

will introduce new measures to support tenants or to encourage landlords to remain in thewill introduce new measures to support tenants or to encourage landlords to remain in the

sector. Read our brie�ng on the temporary stay and the phased termination of tenanciessector. Read our brie�ng on the temporary stay and the phased termination of tenancies

from 1 April to 18 June from 1 April to 18 June herehere..

Meaning of ‘landlord’Meaning of ‘landlord’

In In Allied Irish Banks Plc v FitzgeraldAllied Irish Banks Plc v Fitzgerald  [2022] IECA 286, the Court of Appeal, in a judgment given[2022] IECA 286, the Court of Appeal, in a judgment given

by Ni Raifeartaigh J (Barniville and Faherty JJ concurring), upheld Simon J’s rulings in this case,by Ni Raifeartaigh J (Barniville and Faherty JJ concurring), upheld Simon J’s rulings in this case,

in particular his reliance on the Court’s previous ruling in in particular his reliance on the Court’s previous ruling in Kennedy v O’KellyKennedy v O’Kelly [2020] IECA 288 [2020] IECA 288

that, since a lender is not entitled to receive rent from a tenanted mortgaged property, it isthat, since a lender is not entitled to receive rent from a tenanted mortgaged property, it is

not a ‘landlord’ within the meaning of the not a ‘landlord’ within the meaning of the Residential Tenancies Act 2004Residential Tenancies Act 2004..

Furthermore, where the borrower has leased the mortgaged property without the lender’sFurthermore, where the borrower has leased the mortgaged property without the lender’s

consent the lender remains entitled to treat the purported lessee as a trespasser.consent the lender remains entitled to treat the purported lessee as a trespasser.

HOUSINGHOUSING

Extension of Local Authority Home LoanExtension of Local Authority Home Loan

The Minister for Housing, Local Government and Heritage, Darragh O’Brien, has announcedThe Minister for Housing, Local Government and Heritage, Darragh O’Brien, has announced

increases to the prices of homes eligible for a Local Authority Home Loan and to the incomeincreases to the prices of homes eligible for a Local Authority Home Loan and to the income

limits of those eligible to apply.limits of those eligible to apply.

Increases to house price limits for all local authorities’ areas are:Increases to house price limits for all local authorities’ areas are:

€320,000 to €360,000 – Dun Laoghaire Rathdown, South Dublin, Dublin City, Fingal,€320,000 to €360,000 – Dun Laoghaire Rathdown, South Dublin, Dublin City, Fingal,

Wicklow, KildareWicklow, Kildare

€320,000 to €330,000 – Galway City, Cork City, Louth, Meath, Galway County, Cork€320,000 to €330,000 – Galway City, Cork City, Louth, Meath, Galway County, Cork

CountyCounty

€250,000 to €300,000 – Limerick, Waterford, Clare, Wexford, Westmeath, Kilkenny€250,000 to €300,000 – Limerick, Waterford, Clare, Wexford, Westmeath, Kilkenny

€250,000 to €275,000 – O�aly, Laois, Monaghan, Cavan, Donegal, Tipperary, Kerry, Mayo,€250,000 to €275,000 – O�aly, Laois, Monaghan, Cavan, Donegal, Tipperary, Kerry, Mayo,

Roscommon, Sligo, Leitrim, Longford, CarlowRoscommon, Sligo, Leitrim, Longford, Carlow

Increased income limits for all applicants in each local authority area are:Increased income limits for all applicants in each local authority area are:

€50,000 and €65,000 to €70,000 for all single applicants nationwide€50,000 and €65,000 to €70,000 for all single applicants nationwide

€75,000 to €85,000 for all joint applicants nationwide€75,000 to €85,000 for all joint applicants nationwide

Read more Read more herehere..

Amended �nancial eligibility requirements for applicants for a�ordable dwellingsAmended �nancial eligibility requirements for applicants for a�ordable dwellings

The A�ordable Housing Regulations 2023 (The A�ordable Housing Regulations 2023 (S.I. No.20 of 2023S.I. No.20 of 2023) revoke S.I. No. 183 of 2022 and) revoke S.I. No. 183 of 2022 and

prescribe amended �nancial eligibility requirements for applicants for a�ordable dwellingsprescribe amended �nancial eligibility requirements for applicants for a�ordable dwellings

under a�ordable dwelling purchase arrangements including:under a�ordable dwelling purchase arrangements including:

the manner in which applicants’ income is to be determined by housing authorities;the manner in which applicants’ income is to be determined by housing authorities;

which assets, if any, of applicants are to be taken into account by housing authorities;which assets, if any, of applicants are to be taken into account by housing authorities;

andand

the procedures to be applied by housing authorities to assess applicants’ eligibility bythe procedures to be applied by housing authorities to assess applicants’ eligibility by

reference to income. For example, the Regulations provide that an applicant shall not bereference to income. For example, the Regulations provide that an applicant shall not be

eligible for an a�ordable dwelling where their gross income multiplied by 4 exceeds 85.5eligible for an a�ordable dwelling where their gross income multiplied by 4 exceeds 85.5

per cent of the market value of the dwelling (the multiplier was 3.5 under the revokedper cent of the market value of the dwelling (the multiplier was 3.5 under the revoked

Regulations).Regulations).

Amended provisions for a�ordable dwelling purchase arrangementsAmended provisions for a�ordable dwelling purchase arrangements

The A�ordable Housing (No.2) Regulations 2023 (The A�ordable Housing (No.2) Regulations 2023 (S.I. No. 21 of 2023S.I. No. 21 of 2023) revoke S.I. No. 184 of) revoke S.I. No. 184 of

2022 and prescribe:2022 and prescribe:

https://www.courts.ie/acc/alfresco/d19b2773-46ce-451a-b9b5-5e6850bfef57/2022_IEHC_731.pdf/pdf#view=fitH
https://www.judiciary.uk/live-hearings/og-thomas-amaethyddiaeth-cyf-appellant-v-turner-ors-respondents/
https://www.arthurcox.com/knowledge/legislation-enacted-to-provide-for-temporary-stay-on-residential-tenancy-terminations/
https://www.courts.ie/acc/alfresco/b91a48fd-1186-4ff2-9d5e-5830c6a93c47/2022_IECA_286-1.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/12912c3e-2524-431b-a8af-73c21ac1ede3/2020_IECA_288_Collins%20J.%20(Unapproved).pdf/pdf#view=fitH
https://revisedacts.lawreform.ie/eli/2004/act/27/front/revised/en/html#:~:text=This%20Revised%20Act%20is%20an,and%20consolidation%20of%20statute%20law.
https://www.gov.ie/en/press-release/4b19c-more-homebuyers-now-eligible-for-local-authority-home-loan/
https://www.irishstatutebook.ie/eli/2023/si/20/made/en/print#:~:text=(1)%20An%20applicant%20shall%20not,pursuant%20to%20section%2014%20(3)
https://www.irishstatutebook.ie/eli/2023/si/21/made/en/print
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"Tailte Éireann is a new"Tailte Éireann is a new  
centralised agencycentralised agency  
providing a propertyproviding a property  
registration system, aregistration system, a  
property valuation service,property valuation service,  
and a national mappingand a national mapping  
and surveyingand surveying  
infrastructure for theinfrastructure for the  
State through a merger ofState through a merger of  
the Property Registrationthe Property Registration  
Authority, the ValuationAuthority, the Valuation  
O�ce, and OrdnanceO�ce, and Ordnance  
Survey Ireland into a newSurvey Ireland into a new  
body called Tailte Éireann."body called Tailte Éireann."

the content of noti�cations to the public by housing authorities of their intention tothe content of noti�cations to the public by housing authorities of their intention to

make a�ordable dwellings available for sale;make a�ordable dwellings available for sale;

the manner in which housing authorities must deal with applications for a�ordablethe manner in which housing authorities must deal with applications for a�ordable

dwelling purchase arrangements;dwelling purchase arrangements;

the manner in which housing authorities must prioritise applicants under schemes ofthe manner in which housing authorities must prioritise applicants under schemes of

priority (where the number of eligible applicants exceeds the number of dwellings forpriority (where the number of eligible applicants exceeds the number of dwellings for

which applications have been accepted);which applications have been accepted);

the minimum price to be paid by an eligible applicant for a dwelling under an a�ordablethe minimum price to be paid by an eligible applicant for a dwelling under an a�ordable

dwelling purchase arrangement (based on applicants’ gross income);dwelling purchase arrangement (based on applicants’ gross income);

the a�ordable dwelling contribution to be made by housing authorities (between 5 perthe a�ordable dwelling contribution to be made by housing authorities (between 5 per

cent and 40 per cent of the market value of the dwelling concerned);cent and 40 per cent of the market value of the dwelling concerned);

the minimum period for an a�ordable dwelling purchase arrangement (40 years);the minimum period for an a�ordable dwelling purchase arrangement (40 years);

the covenants to be included in an a�ordable dwelling purchase arrangement (forthe covenants to be included in an a�ordable dwelling purchase arrangement (for

example, to repair, insure, allow inspection by housing authority etc.); andexample, to repair, insure, allow inspection by housing authority etc.); and

the minimum amount of a redemption payment (whereby homeowners can redeem thethe minimum amount of a redemption payment (whereby homeowners can redeem the

a�ordable dwelling equity contributed by the housing authority) (€10,000).a�ordable dwelling equity contributed by the housing authority) (€10,000).

Conversion of pubs into homesConversion of pubs into homes

The Minister for Housing, Local Government and Heritage, Darragh O’Brien, The Minister for Housing, Local Government and Heritage, Darragh O’Brien, publishedpublished

�gures�gures showing that one-�fth of noti�cations received by local authorities in the last year to showing that one-�fth of noti�cations received by local authorities in the last year to

convert certain vacant commercial premises into homes related to former pubs.convert certain vacant commercial premises into homes related to former pubs.

The Planning and Development (Amendment) (No. 2) Regulations 2018) (The Planning and Development (Amendment) (No. 2) Regulations 2018) (S.I. No. 30/2018S.I. No. 30/2018))

provided an exemption from the requirement for planning permission for the conversion ofprovided an exemption from the requirement for planning permission for the conversion of

certain types of vacant commercial property into residential units. In 2022, these Regulationscertain types of vacant commercial property into residential units. In 2022, these Regulations

were amended by the Planning and Development Act (Exempted Development) Regulationswere amended by the Planning and Development Act (Exempted Development) Regulations

2022 (2022 (S.I. No. 75/2022S.I. No. 75/2022) to include the conversion of vacant pubs and extend the exemptions) to include the conversion of vacant pubs and extend the exemptions

until the end of 2025.until the end of 2025.

Read more Read more herehere..

Covenants in deeds for new buildsCovenants in deeds for new builds

The Law Society Conveyancing Committee has published a practice note in relation to theThe Law Society Conveyancing Committee has published a practice note in relation to the

practice of including multiple covenants in deeds for new builds that appear to be genericpractice of including multiple covenants in deeds for new builds that appear to be generic

but are not necessarily appropriate in every development. Most covenants are bespoke for abut are not necessarily appropriate in every development. Most covenants are bespoke for a

particular development, and are for the amenity and protection of the estate for the bene�tparticular development, and are for the amenity and protection of the estate for the bene�t

of all residents.of all residents.

The Committee recommends that solicitors acting for developers drafting schemeThe Committee recommends that solicitors acting for developers drafting scheme

documentation carefully consider what the requirements are for a particular development,documentation carefully consider what the requirements are for a particular development,

and not use super�uous covenants or unwittingly carry them over from other precedents orand not use super�uous covenants or unwittingly carry them over from other precedents or

schedules.schedules.

LEGISLATIONLEGISLATION

Tailte ÉireannTailte Éireann

The Tailte Éireann Act 2022 (Establishment Day) Order 2023 (S.I. No. 58 of 2023) appointed 1The Tailte Éireann Act 2022 (Establishment Day) Order 2023 (S.I. No. 58 of 2023) appointed 1

March 2023 as the establishment day for Tailte Éireann, a new centralised agency to provideMarch 2023 as the establishment day for Tailte Éireann, a new centralised agency to provide

a property registration system, a property valuation service, and a national mapping anda property registration system, a property valuation service, and a national mapping and

surveying infrastructure for the State through a merger of the Property Registrationsurveying infrastructure for the State through a merger of the Property Registration

Authority, the Valuation O�ce, and Ordnance Survey Ireland. The functions of the PropertyAuthority, the Valuation O�ce, and Ordnance Survey Ireland. The functions of the Property

Registration Authority and the other dissolved bodies has now transferred to Tailte Éireann.Registration Authority and the other dissolved bodies has now transferred to Tailte Éireann.

The Registries of the Land Registry and Registry of Deeds remain the same (in both nameThe Registries of the Land Registry and Registry of Deeds remain the same (in both name

and function) after the transfer of the PRA’s functions to Tailte Éireann; there is no change toand function) after the transfer of the PRA’s functions to Tailte Éireann; there is no change to

how these registries operate or deal with title registration applications.how these registries operate or deal with title registration applications.

See: See: Tailte Éireann websiteTailte Éireann website and the Department of Housing’s  and the Department of Housing’s press releasepress release..

Planning and Development Bill 2022Planning and Development Bill 2022

The draft Planning and Development Bill was The draft Planning and Development Bill was publishedpublished on 26 January 2023. Read the on 26 January 2023. Read the

Department of Housing’s press release Department of Housing’s press release herehere..

The Joint Committee on Housing, Local Government and Heritage meet on Tuesday 7 andThe Joint Committee on Housing, Local Government and Heritage meet on Tuesday 7 and

Thursday 9 March to discuss the pre-legislative scrutiny of the general scheme of the Bill.Thursday 9 March to discuss the pre-legislative scrutiny of the general scheme of the Bill.

The Committee’s PLS report can be viewed The Committee’s PLS report can be viewed herehere. Once PLS has been concluded, a �nalised. Once PLS has been concluded, a �nalised

Bill will be published which will then proceed through the Houses of the Oireachtas.Bill will be published which will then proceed through the Houses of the Oireachtas.

Land Development AgencyLand Development Agency

The Land Development Agency Act 2021 (Remaining Provisions) (Commencement) OrderThe Land Development Agency Act 2021 (Remaining Provisions) (Commencement) Order

2022 2022 (S.I. 724/2022)(S.I. 724/2022) brings into operation, from 1 January 2023, the remaining provisions of brings into operation, from 1 January 2023, the remaining provisions of

the Land Development Agency Act 2021 (No. 26 of 2021), namely subsection (7) of sectionthe Land Development Agency Act 2021 (No. 26 of 2021), namely subsection (7) of section

55, Part 9, and Schedules 1, 2 and 3.55, Part 9, and Schedules 1, 2 and 3.

Read more about our Real Estate Group >
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"The EU and UK agreed"The EU and UK agreed  
a a Joint DeclarationJoint Declaration  
setting out a jointsetting out a joint  
understanding ofunderstanding of  
circumstances in whichcircumstances in which  
UK subsidies can affectUK subsidies can affect  
trade between Northerntrade between Northern  
Ireland and the EU."Ireland and the EU."

PROTOCOL ON IRELAND/NORTHERN IRELAND TO THE WITHDRAWALPROTOCOL ON IRELAND/NORTHERN IRELAND TO THE WITHDRAWAL  
AGREEMENT BETWEEN THE EU & UKAGREEMENT BETWEEN THE EU & UK

In the context of the In the context of the Windsor Framework AgreementWindsor Framework Agreement, the EU and UK agreed a , the EU and UK agreed a Joint DeclarationJoint Declaration setting out a joint setting out a joint

understanding of circumstances in which UK subsidies can a�ect trade between Northern Ireland and the EU,understanding of circumstances in which UK subsidies can a�ect trade between Northern Ireland and the EU,

making them subject to Article 10 of the Protocol on Ireland/Northern Ireland. Further information is available making them subject to Article 10 of the Protocol on Ireland/Northern Ireland. Further information is available herehere..

RECENT EUROPEAN COMMISSION DECISIONSRECENT EUROPEAN COMMISSION DECISIONS

O�shore wind energy generationO�shore wind energy generation

The Commission approved a €2.08 billion French measure to support o�shore wind electricity production in France.The Commission approved a €2.08 billion French measure to support o�shore wind electricity production in France.

The measure will contribute to France’s energy and environmental targets and the EU's O�shore Renewable EnergyThe measure will contribute to France’s energy and environmental targets and the EU's O�shore Renewable Energy

Strategy and Green Deal. See the full article Strategy and Green Deal. See the full article herehere..

Green steel demonstration plantGreen steel demonstration plant

The Commission approved a €55 million German measure to support ArcelorMittal Hamburg GmbH in building aThe Commission approved a €55 million German measure to support ArcelorMittal Hamburg GmbH in building a

demonstration plant for the production of green steel using renewable hydrogen. The measure will contribute todemonstration plant for the production of green steel using renewable hydrogen. The measure will contribute to

the EU Hydrogen Strategy, Green Deal, and REPowerEU. See the full article the EU Hydrogen Strategy, Green Deal, and REPowerEU. See the full article herehere..

Steel productionSteel production

The Commission approved a €460 million Spanish measure to support ArcelorMittal España in partiallyThe Commission approved a €460 million Spanish measure to support ArcelorMittal España in partially

decarbonising its steel production processes. The measure will contribute to the EU Hydrogen Strategy, Green Deal,decarbonising its steel production processes. The measure will contribute to the EU Hydrogen Strategy, Green Deal,

and REPowerEU. See the full article and REPowerEU. See the full article herehere..

Rail transport using electric tractionRail transport using electric traction

The Commission approved a €1.1 billion German scheme to compensate rail transport operators using electricThe Commission approved a €1.1 billion German scheme to compensate rail transport operators using electric

traction in the context of the recent spike in electricity prices. The measure will contribute to the Sustainable andtraction in the context of the recent spike in electricity prices. The measure will contribute to the Sustainable and

Smart Mobility Strategy and European Green Deal. See the full article Smart Mobility Strategy and European Green Deal. See the full article herehere..

Energy-consuming companiesEnergy-consuming companies

The Commission approved a €2 billion French guarantee scheme to support energy-consuming companies in theThe Commission approved a €2 billion French guarantee scheme to support energy-consuming companies in the

context of Russia's war against Ukraine. The scheme was approved under EU State aid rules, based on Article 107(3)context of Russia's war against Ukraine. The scheme was approved under EU State aid rules, based on Article 107(3)

(b) of the TFEU, in recognition that the EU economy is experiencing a serious disturbance. See the full article (b) of the TFEU, in recognition that the EU economy is experiencing a serious disturbance. See the full article herehere..

Commission extends in-depth investigation into Germany’s plans for early closure of lignite-�red powerCommission extends in-depth investigation into Germany’s plans for early closure of lignite-�red power

plantsplants

The Commission extended the scope of its ongoing in-depth inquiry into Germany's plans to compensate lignite-The Commission extended the scope of its ongoing in-depth inquiry into Germany's plans to compensate lignite-

�red power plant operators for the early phase out. The extended investigation concerns an amendment to the�red power plant operators for the early phase out. The extended investigation concerns an amendment to the

agreement between Germany and RWE for the accelerated lignite phase-out in the Rhenish lignite mining area.agreement between Germany and RWE for the accelerated lignite phase-out in the Rhenish lignite mining area.

In March 2021, the Commission opened an in-depth investigation to assess whether Germany's plan to compensateIn March 2021, the Commission opened an in-depth investigation to assess whether Germany's plan to compensate

RWE and LEAG for the early closure of their lignite-�red power plants was in line with the EU State aid rules. InRWE and LEAG for the early closure of their lignite-�red power plants was in line with the EU State aid rules. In

particular, the Commission had doubts as to the proportionality of the compensation payments covering forgoneparticular, the Commission had doubts as to the proportionality of the compensation payments covering forgone

pro�ts and additional mine rehabilitation costs. See the full article pro�ts and additional mine rehabilitation costs. See the full article herehere..

Read more about our State Aid Group >

"The Commission"The Commission  
extended the scope ofextended the scope of  
its ongoing in-depthits ongoing in-depth  
inquiry into Germany'sinquiry into Germany's  
plans to compensateplans to compensate  
lignite-�red powerlignite-�red power  
plant operators for theplant operators for the  
early phase out."early phase out."
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TransportTransport

"It looks at"It looks at  
standardisationstandardisation  
needed for theneeded for the  
hydrogen value chainhydrogen value chain  
and is intended,and is intended,  
among other things,among other things,  
to support theto support the  
Commission inCommission in  
preparing apreparing a  
standardisationstandardisation  
mandate."mandate."

EUEU

Fit for 55/REPowerEUFit for 55/REPowerEU

Many instruments are at �nal negotiation stage and work continues on progressing others.Many instruments are at �nal negotiation stage and work continues on progressing others.

Recent developments include work on new standards for vehicles – see our latest update Recent developments include work on new standards for vehicles – see our latest update herehere..

BatteriesBatteries

Member States are discussing ways to foster competitiveness of the European battery industryMember States are discussing ways to foster competitiveness of the European battery industry

and indicate next actions and indicate next actions herehere..

HydrogenHydrogen

Two delegated regulations adopted under the Renewable Energy Directive set out rules aroundTwo delegated regulations adopted under the Renewable Energy Directive set out rules around

what constitutes green hydrogen and how its lifecycle emissions are to be counted - see what constitutes green hydrogen and how its lifecycle emissions are to be counted - see herehere

and and herehere. A summary is available . A summary is available herehere. These will be scrutinised by the Parliament and Council. These will be scrutinised by the Parliament and Council

which may accept or reject them.which may accept or reject them.

A roadmap on setting standards to enable deployment of largescale hydrogen solutions isA roadmap on setting standards to enable deployment of largescale hydrogen solutions is

available available herehere. It looks at standardisation needed for the hydrogen value chain and is intended,. It looks at standardisation needed for the hydrogen value chain and is intended,

among other things, to support the Commission in preparing a standardisation mandate.among other things, to support the Commission in preparing a standardisation mandate.

Funding for nine Funding for nine hydrogen valleyshydrogen valleys was announced. was announced.

DOMESTIC DEVELOPMENTSDOMESTIC DEVELOPMENTS

LegislationLegislation

The The Oil Emergency Contingency and Transfer of Renewable Transport Fuels Functions Act 2023Oil Emergency Contingency and Transfer of Renewable Transport Fuels Functions Act 2023

has been has been commencedcommenced and  and transfertransferss the renewable transport fuel function to the Minister of the renewable transport fuel function to the Minister of

Transport.Transport.

The Department of Transport is The Department of Transport is consultingconsulting until 30 March 2023 on draft regulations for the until 30 March 2023 on draft regulations for the

issue of additional renewable transport fuel obligation certi�cates (formerly known as biofuelissue of additional renewable transport fuel obligation certi�cates (formerly known as biofuel

obligation certi�cates) for speci�ed renewable transport fuels, and to specify the minimumobligation certi�cates) for speci�ed renewable transport fuels, and to specify the minimum

percentage volume of ethanol to be blended with petrol placed on the market by sale orpercentage volume of ethanol to be blended with petrol placed on the market by sale or

otherwise in the State by renewable transport fuel obligation account holders.otherwise in the State by renewable transport fuel obligation account holders.

Department of TransportDepartment of Transport

The Department of Transport consulted on its draft The Department of Transport consulted on its draft Statement of StrategyStatement of Strategy 2023-2025 until 10 2023-2025 until 10

March 2023. The Minister for Transport con�rmed investment of March 2023. The Minister for Transport con�rmed investment of €626 million€626 million for regional and for regional and

local roads in 2023, and local roads in 2023, and €554 million€554 million funding to local authorities through Transport funding to local authorities through Transport

Infrastructure Ireland for national roads and greenways in 2023.Infrastructure Ireland for national roads and greenways in 2023.

Read more about our Transport Group >
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https://www.gov.ie/en/consultation/e63ee-public-consultation-on-the-department-of-transport-statement-of-strategy-2023-2025/
https://www.gov.ie/en/press-release/2381e-626-million-for-regional-and-local-roads-announced/
https://www.gov.ie/en/press-release/baf67-over-half-a-billion-euro-for-irelands-national-roads-and-greenways-in-2023/
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Horizon Scanner or if you have a matter you would like to discuss. PleaseHorizon Scanner or if you have a matter you would like to discuss. Please  
click click herehere to view recent editions of our Horizon Scanner. to view recent editions of our Horizon Scanner.
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